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ABouT THE RePORT

This report analyzes the array of programs that dealt
with the so-called informal justice sector in Afghanistan
from 2008 to 2011. It focuses on a series of pilot projects
sponsored by the United States Institute of Peace that
engaged local Afghan organizations at the district and
provincial levels to observe and record how informal
justice systems resolve (or fail to resolve) people’s dis-
putes, and how informal and formal justice actors relate
to each other in practice. It also examines the expanding
role of international actors in local dispute resolution
and the impact that such interventions have had on local
practices and perceptions of justice. The report finds
that the informal justice sector provides a pervasive and
effective, if sometimes flawed, venue for the majority of
the Afghan population to access justice and argues that
the international community should commit more fully to
supporting local informal justice mechanisms.
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INFORMAL JUSTICE AND THE INTERNATIONAL COMMUNITY IN AFGHANISTAN

Summary

Informal justice is an often debated yet poorly understood concept in Afghanistan.
Generally, it refers to a series of mechanisms, such as local councils (shuras and jirgas),
that are outside of the state’s direct control—though not necessarily beyond its influ-
ence—and that are used to resolve disputes and conflicts in a manner perceived as legiti-
mate by local communities.

While few Afghans have confidence in the state’s ability to deliver justice through the
formal court system, the informal justice sector in Afghanistan provides a pervasive and
effective, if sometimes flawed, venue for the majority of the Afghan population to access
justice.

However, large, internationally sponsored programs attempting to promote rule of law
through the informal justice sector have faced serious paradigmatic and programmatic
challenges that have made these programs generally ineffective and, at times,
counterproductive.

In particular, failure to understand fragile local power dynamics and efforts to apply a
unitary model have changed structures of local legitimacy and accountability and may
have emboldened or empowered local actors with limited community oversight.

Smaller, Afghan-led initiatives have met with more success in increasing predictable
dispute resolution, suggesting that certain types of small, flexible, and context-responsive
programs focused on linking the formal and informal sectors can promote more predict-
able access to justice, particularly given the challenges facing formal sector reform.

These small-scale projects, however, still face serious challenges, particularly when it
comes to monitoring and evaluation and coordination with other programs, including the
National Priority Programs of the government of Afghanistan.

The government of Afghanistan needs to be more sensitive to local justice concerns and
work in particular with local leaders in a more cooperative manner that is aimed at
improving relationships and locally legitimate service delivery and not simply at extend-
ing the reach of the state.

The international community needs to commit itself more fully to increasing access to
justice and dispute resolution for all Afghans—on the Afghans’ own terms. In doing so,
it also needs to be respectful of local cultural patterns and cognizant of local political
economies.

Such a strategy means moving away from funding large projects that take a cookie-cutter
approach to rule of law and that rely almost exclusively on outside experts and models and
moving toward small, dynamic Afghan-led projects that have to date proven more
competent on a small scale.
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INFORMAL JUSTICE AND THE INTERNATIONAL COMMUNITY IN AFGHANISTAN

Every serious recent attempt to analyze the ongoing instability in Afghanistan has included a
commentary on the lack of justice as a motivator of grievance and conflict.” A number of these
analyses have focused on the twin facts that Afghanistan’s formal justice mechanisms are seen
to be expensive, corrupt, and slow, while “informal” justice mechanisms are preferred by local
communities because they are more familiar, more credible, and less corrupt.

In its increasingly fervent search for success in Afghanistan over the past few years, the
international community began to pay much closer attention to these mechanisms and try to
support existing ones or create new ones based on its understandings of functional, historical
models. Approaches have varied from small-scale projects implemented by local partners to
multimillion dollar interventions implemented by large international contractors that include
the training of local dispute resolution facilitators and the paying of their salaries.

Given the millions of dollars that have been spent by the international community over the
past ten years on improving the formal justice sector, the fact that the vast majority of Afghans
still prefer informal justice mechanisms raises serious issues about the effectiveness of these
programs. These include the practical question of whether the informal and formal systems
can be combined, the programmatic question of whether the internationally driven rule-of-law
programs were well designed in the first place, and the philosophical question of what “justice”
means to Afghans in a continually evolving context.

This report begins with the latter question, situating Afghan notions of justice within a
specific political and cultural context. While the international community has tended to see
“Justice sector reform” as a subcomponent of “security sector reform,” for Afghans the ques-
tion of justice plays a far more political role. Perceptions of political legitimacy are derived
from judgments on how “justly” political actors behave, while community harmony depends
on the satisfactory resolution of disputes. Both the political legitimizing function of dispute
resolution and the impact of dispute resolution on community harmony have lodged within
the Afghan informal justice system a preference for “restorative” solutions rather than the “pu-
nitive” measures of Western formal justice systems. Particularly in times of instability, the cost
of not resolving a conflict within a community, or a conflict that involves several communities,
affects a population much wider than that composed of only the disputants. This often leads
to compromises that, while not perfect, are better geared to long-term stability, whereas the
formal justice system tends to render “winner-takes-all” verdicts that leave a lingering sense
of injustice on the part of the loser and that may contribute to future conflicts. The emphasis
on reconciliation and the promotion of social harmony also reflects the influence of Islam on
Afghan perceptions of justice. Some interpretations of Islamic law, like formal justice systems,
have their punitive elements. But, as this report describes, the Islamic division between Augog-
ul-ibad (individual rights) and hugog-ul-Allah (literally “God’s rights” but often legally under-
stood as state or community rights) provides a potential line of demarcation between cases best
handled by the formal and informal systems respectively.

'The report is divided into seven sections, including this introduction. The second section
gives a broad overview of informal justice in Afghanistan. The third section describes some of
the efforts made by the international community to engage the informal system. The fourth
section analyzes a series of related programs funded by the United States Institute of Peace
(USIP) over the past five years that have engaged with the informal sector in Afghanistan. The
fifth and sixth sections analyze both paradigmatic and programmatic issues with the interna-
tional community’s engagement with the informal sector. The seventh and final section offers
some conclusions about the future of informal justice mechanisms in Afghanistan.
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Sections two through six are written to stand alone, so that readers familiar with justice
issues in Afghanistan may choose to skip the second section, while readers interested in gov-
ernment-sponsored programs may wish to read only section three. The recommendations and
discussions in section five tend to be particular to Afghanistan, while the sixth section applies

lessons from engagements with the informal sector to other countries as well.

The United States Institute of Peace and the Informal Sector

'This study emerged from USIP’s work since 2002 with the informal justice sector (what “in-
formal justice” actually means, and the limitations of the phraseology, are discussed in the next
section). Data in this report come primarily from a series of informal justice projects conducted
from 2008 to 2011, including almost one thousand structured and semi-structured interviews
conducted by USIP and its partners with Afghan officials, international donors, local leaders,
those involved in local disputes, and others in a position to offer a credible assessment of the
impact of projects. It also relies on an in-depth reading of the literature on the topic and an ex-
tensive review of available sources, including information from other informal justice programs
that have been willing to share their data. Throughout the report, names and identifying details
in the case studies presented have been changed to protect informants, except for nationally
recognizable political figures.

USIP’s work in the sector has tended to be small-scale and implemented by local partners
with methodologies that have tended to be almost experimental. USIP’s early work in the
sector helped inform wider efforts that began in 2005 to develop a policy toward the informal
sector. The catalyst for much of the recent work on informal justice was the publication of the
Afghan Human Development Report, which was dedicated to the question of connecting the
formal and informal sectors. Building on this work, in 2008 USIP launched pilot projects in
eleven districts across Afghanistan. The implementing partners and the approaches have varied
according to the different sociopolitical and cultural features of the area. One of the clearest
conclusions from USIP’s work is that understanding and accommodating these local features
is essential to the success of any informal justice project.

While the analytical methodology used to generate the observations in this report is not
based on an exhaustive analysis of every effort undertaken in the sector, it captures enough of
its features to draw general conclusions, many of which have been insufficiently appreciated
so far, and most of which have never been consolidated in a single study. Given the reliance
on interviews to elicit qualitative assessments, many of the conclusions may seem anecdotal.
However, every effort has been made to support data from interviews with observations and
tollow-up interviews that have been corroborated in many cases by other studies on the sub-
ject. In addition, it should be noted that creating precise definitions of what a dispute is, how
it can be resolved, and even when it can be considered to be resolved is exceedingly difficult
given differences between communities within Afghanistan, which in turn makes comparing
data between districts and projects difficult. As a result, the statistics and case studies presented
throughout the report in text boxes should be seen as general examples of dispute resolution in
Afghanistan rather than as precise measurements of the state and nature of dispute resolution
in Afghanistan.
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INFORMAL JUSTICE AND THE INTERNATIONAL COMMUNITY IN AFGHANISTAN

Informal justice is an often debated yet poorly understood concept in Afghanistan. Generally,
it refers to a series of mechanisms that are outside of the state’s direct control—though not
necessarily beyond its influence—and that are used to resolve disputes and conflicts in a man-
ner perceived as legitimate by local communities. These mechanisms include ad hoc or stand-
ing local councils (both jizgas in Pashtun areas and the more institutionalized shuras in Pashtun
and non-Pashtun areas), as well as opportunities for appeal to respected elders, religious lead-
ers, or informal mediators who may act with disputants’ consent to facilitate a resolution. They
may also be highly localized commercial shuras that deal with specific business disputes, #/ema
councils (councils of religious scholars), and a range of other potential groups and figures that
resolve disputes in a locally legitimate manner.

There is often an assumption that in more urban areas courts are more likely to deal with
serious crimes, but even within the Kabul court system, informal bodies are often used to ad-
dress issues such as compensation in criminal cases.?

Informal justice mechanisms tend to apply restorative justice, as opposed to the retributive
or punitive justice decisions obtained through most formal court proceedings. They also tend to
focus on community reconciliation over individual rights (see box 1). If is important to empha-
size that these mechanisms are not static, centuries-old traditions but dynamic processes that continue
to evolve based upon shifting social, political, and economic conditions. Since they are embedded
within communities, these mechanisms are highly reflective of local cultural norms. Similarly,
they are often shaped by local political structures, where groups and figures who have the most
local political influence, such as military commanders or ethnically based political parties, are
most able to influence the selection, composition, and deliberations of informal mechanisms.

Research suggests that a large majority of Afghans use informal mechanisms as their pri-
mary means of resolving disputes.® Anecdotal evidence and qualitative research methodologies
reveal significant complaints that the formal justice system is corrupt, expensive, time consum-
ing, and difficult to access. This report begins with some basic definitions and descriptions
of these mechanisms in their ideal type but then looks at some of the ways that history has
reshaped and altered them, creating the complex justice landscape seen in Afghanistan today.*

Justice in Afghanistan today is inherently linked to the ways in which political power is
used and abused. A number of studies based on interviews with Afghans across the country be-
gan to establish a clear link between the lack of justice, or the corrupt provision of “rule-of-law”
services, and support for the insurgency.’ These findings led to an attempt by the international
community to begin to deal more seriously with the justice sector. But the attempt to address
justice quickly became intertwined with a broader counterinsurgency and stabilization strategy
in Afghanistan and inevitably led to a search for quick fixes. The existence and apparent effec-
tiveness of traditional justice mechanisms became an obvious focus of attention and resources
of both civilian and military actors.

While well-meaning and superficially based on an improved understanding of Afghan
culture, the projects that emerged from this new focus sometimes generated perverse results
because they were based on a number of flawed assumptions. Two flawed but abused assump-
tions (not confined to the justice sector) are that local successes are always generalizable across
regions and that small-scale successes are always “scalable.” These flawed assumptions must
be kept in mind even in the cases of the USIP projects discussed later in this report. There are
many variations of informal justice mechanisms across Afghanistan, in part due to the many
differences between localities. This report also shows that, apart from historical, political, and
cultural differences between regions, differences in local stability also affect the effectiveness of

informal justice mechanisms.
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Box 1. A Divorce in Nimroz

In a village in Nimroz, Malik Khan engaged his daughter to Abdul’s son, Niazi, and Abdul’s sister was
engaged to Anwar, the son of Malik Khan, in a reciprocal marriage agreement. Later, after the wed-
ding, it became clear that Abdul’s sister was unhappy with her husband, Anwar. When Anwar realized
this, he denied his wife a divorce, saying that he would only do so if his sister also divorced Niazi.
This caused a great deal of enmity between the two families that only grew with time.

Finally, the families took the case to a local shura composed of five elders and complained about

the situation. The elders on the shura asked the wives of Anwar and Niazi how they felt about their
husbands. Anwar’s wife said that she did not like her husband, but Niazi’s wife said that she was
happy. After some discussion, the shura convinced Anwar to divorce his wife and accept a payment
of 120,000 afghanis to allow him to remarry someone else, as long as he allowed his sister and Niazi
to remain living together happily. Both the families accepted the shura’s final decision and were satis-
fied that all social and economic obligations had been met.

Source: The Liaison Office [TLO], unpublished field research.

What's in a Name?

As several international groups have started rule-of-law programs aimed at engaging informal
actors, increasing research has been done, and a number of policy papers have been written, on
how these mechanisms can work more cooperatively with the state. Despite these attempts,
there remains a serious misunderstanding of how the informal system works. One of the key
reasons why the international community’s attempts to engage the informal justice system
has been so ineffective is the difficulty of translating the phenomenon into concepts that are

more recognizable to those primarily familiar with formal Western justice systems. Informal

”« ” «

systems have been characterized as “nonstate mechanisms,” “traditional justice,” “‘community-
based dispute resolution mechanisms,” or “alternative dispute resolution mechanisms.” Each of
these names is in some way flawed and, more importantly, reflect different aspects of the deep
political issues surrounding the phenomenon.

'The term “nonstate,” for example, is misleading because government officials, particularly
district governors, are often highly involved in these practices. “Iraditional justice,” on the oth-
er hand, wrongly connotes a static, idealized (or sometimes backward) past that does not take
into account the way that these mechanisms have adapted to changing political conditions,
or how they have interacted with very modern groups like nongovernmental organizations
(NGOs) and international military forces (see box 2). The term “community-based dispute
resolution”ignores the fact that in many cases those resolving the disputes are not always from
the community affected, particularly when religious or tribal leaders are brought in from other
areas due to their reputations as conciliators. It also overstates the degree to which “communi-
ties” are coherent and isolatable bodies in Afghanistan.

What to call these mechanisms is not merely an academic or semantic debate. The choice
affects policy decisions and perceptions about how to engage them—or even whether they
should be engaged at all. Human rights groups, for example, oppose associating the word
“justice” with these mechanisms, arguing that the only way individual rights can be protected
is through the support of the formal system. This is because, as will be described, informal
mechanisms tend to emphasize community rights over individual rights in rendering their de-
cisions.” On the other hand, international contractors that receive funds from donors to work
with these mechanisms often refer to them as alternative dispute resolution (ADR) based on
tenuous parallels with systems found in the United States and other Western countries where
disputes can be resolved outside of the court system. The equation implies that international
contractors who have ADR experience in the West are well positioned to send foreign experts
to build the capacity of Afghan elders for dispute resolution. In reality, ADR in most Western
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Box 2. The Student Council in Chaprahar, Nangarhar

A fight between two neighbors turned violent, with one neighbor accidently killing the other with a
stick. The attacker and his male relatives fled the area before the police could arrive.

The attacker's family was eager to reconcile with their neighbors to end the feud and allow the men
to return. The attacker’s family took the case first to the village shura, then to the local police, and
finally to the district ulema council. In each case, however, the victim’s son, a student, refused rec-
onciliation, stating that he wanted revenge instead. Finally, respected members of the local student
council, of which the victim’s son was a member, convinced him that taking revenge would jeopar-
dize his future.

The victim’s son finally agreed to a jirga involving members of the student council and several former
students from Jalalabad. The jirga decided the attacker should give his house to the victim’s family,
one million Pakistani rupees, two sheep, and oil. In addition, the attacker and his male relatives could
not return to the village for the next two years.

contexts consists of an organized system that augments the formal system. This is very different
from the informal system found in Afghanistan, if only because in the West the formal system
is preponderant, while ADR is a secondary but neatly fitting system. In Afghanistan, the infor-
mal system is preponderant, while the formal system seeks preponderance but remains second-
ary. Afghans themselves tend to refer to the entire process simply as “reconciliation,” though
in many cases they may just refer specifically to certain concepts rooted in sharia (Islamic law)
(see box 3) or Pashtunwali (Pashtun tribal code) that are a part of the reconciliation process.
'This report uses primarily the term “informal justice,” because while being perhaps the least
descriptive it is also the least politically charged. It is important to note that “informal”in this
sense refers to the relationship of these mechanisms to those of the state and is not meant to
suggest that these mechanisms are ad hoc or haphazard. While these processes are rarely as
unpredictable as they may appear to external observers, they have their own internal coher-
ence that is well understood by the parties involved. They may also take a variety of surprising
forms, even including the use of young, educated men rather than groups of elders. This flex-
ibility is part of what makes these bodies so effective in dealing with a range of disputes, but it
also creates complications when it comes to trying to fit them into the Afghan legal code or a

framework for adjudication that is readily familiar to foreign donors.

Shuras and Jirgas

The most commonly used mechanisms for dispute resolution across Afghanistan are shuras
and jirgas. “Jirga” is a Pashto word, deriving from the Turkic word for circle,® and typically
denotes gatherings in which the parties to a dispute are represented by members of their patri-
lineal kin, who deliberate on the issue. These types of jirgas are related to, but not to be con-
fused with, “Loya Jirgas,” which are national-level “grand councils” that have periodically been
convened to decide upon questions of major national importance (for example, the 2003-04
Constitutional Loya Jirga that ratified the current Afghan Constitution), imparting the im-
pression of a nationally representative referendum on a given issue.’” Jirgas are most common
in Pashtun areas in the south and east. In contrast, “shura,” a Dari loanword from Arabic, is
often translated as “council” and is generally a standing body assumed to be representative
of the community.’® Such bodies can exist at various levels. It is common to find mosque or
neighborhood shuras, for example, as well as, at higher political levels, district and provincial
shuras. These councils deal with dispute resolution, as well as a wide range of other local gover-
nance issues, in the continuing absence of a number of formal deliberative bodies called for by

the constitution but not yet created."" Shuras are found across the country with varying levels
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Box 3. Reference to Reconciliation in the Quran

“And if you fear dissension between the two, send an arbitrator from his people and an arbitrator
from her people. If they both desire reconciliation (islah), Allah will cause it between them. Indeed,
Allah is ever knowing and acquainted [with all things].” —Ayah 35 of Surah Annesa

of influence and play a particularly important role in some ethnically divided areas where they
help manage relationships between ethnic groups.

'The terms jalasa and majlas, both generally translated as “meeting,” are also used in some
areas to refer to gatherings that address disputes. The use of these terms, however, varies across
the country. In some places, shura and jirga are used interchangeably, whereas in others a single
term refers to both fixed councils and ad hoc bodies convened to resolve a specific dispute.’?
While there is a great deal of variety in the composition of these bodies, they tend to function
in similar ways and promote similar values, in particular those of restorative justice, reconcilia-
tion, and equality among male members of the community.

These points of commonality are evidence of a long history in which shuras were an impor-
tant consultative body for communities. This is not to say, however, that all shuras, because they
are called shuras, are necessarily old or rooted in tradition. Chris Johnson and Jolyon Leslie sug-
gest that many local-level shuras, often described as timeless entities by local community leaders,
were actually set up in recent decades, many at the instigation of the international community."
In other cases, given the Afghan peoples’ experience with foreign involvement, communities
were acutely aware that international development funds were more likely to go to those areas
with a “representative council” than those not as organized politically, giving them an external
incentive to establish such bodies." In recent years, too, shuras and jirgas have become a key
aspect in the ways that international actors, ranging from humanitarian groups and foreign
embassies to the international military, attempt to interact with local communities, with these
interactions further changing them. Despite questions about the true historical roots of these
types of bodies, it is clear that the concept of shuras and jirgas as representative bodies, vested
with decision-making authority over disputes and other political issues, has become firmly em-

bedded in how most Afghans describe local politics and dispute resolution processes.

Cultural Values and the Informal System

There are several key concepts that define the way informal justice functions across Afghani-
stan. One of these is is/ah, or “reconciliation,”which is mentioned at several points in the Quran
as an important religious virtue (see, for example, box 4). Beyond simple resolution of conflict,
the concept implies the promotion of social harmony and justice. This religious value, as well
as the fear of fitna, or social division or disorder, does much to shape the language and practice
of informal dispute resolution. Elders often refer to these religious and social values during the
deliberation process, and these values form a key element of the social pressure that motivates
participants to accept certain decisions. This pressure is in ideal cases unspoken but nonethe-
less sufficiently present and accepted in order to ensure compliance. Any increase in coercive
enforcement observed over the past forty years, often in the form of a threat of social isolation,
is very much a reflection of the changing relationship between the individual and the group
in Afghanistan, in which the implicit pressure from the community has become less coercive
in making individuals conform to group norms. This has often been the result of the disloca-
tion of communities through migration, as well as the rise of the influence of local military

commanders.
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Box 4. Another Reference to Reconciliation in the Quran

“If two parties among the believers fall into mutual fighting, make peace (islah) between them.”
—Ayah 9 of Al-Hujurat Surah

Another important cultural basis for nonstate dispute resolution in some parts of the coun-
try is Pashtunwali, a cultural code found in Pashtun areas. Pashtunwali often dictates specific
procedures and punishments in dispute resolution. While sometimes referred to by both Af-
ghans and outsiders as a “tribal code,” with the implication that it applies to all Pashtuns in the
same way everywhere, in actuality it varies in interpretation and application from area to area
and over time.'® This system is often combined with notions of what it means to be a “good
Muslim,” despite the fact that the two diverge on some key issues. The core values of Pashtun-
wali, such as honor and hospitality, do much to shape how decisions are made in Pashtun areas
and even have certain resonances in non-Pashtun areas.

These two value systems—sharia and Pashtunwali—can create tension when they are at
odds with each other. For example, in most Pashtun traditions, a woman does not receive
any inheritance from her father, despite the fact that the Quran clearly states that she should
receive a half of the share that her brothers receive. In general, however, such distinctions are
usually made by religious scholars and urban elites, while local communities generally manage
to conflate the two systems.”” For example, a woman might receive a half share of the cash
that the family has but none of the land that is divided among her brothers. In some instances
these differences may actually create some space for negotiations within the dispute resolution
process. Thus, a particularly poor woman may receive a share of the inheritance to ensure her
economic survival, but if her family is well off, she might be denied this right. In the latter
case people may be well aware that this violates sharia principles but will not bring the point
up unless they disagree with it for some other reason. Ultimately these religious and cultural
ideals are constantly negotiated depending on the case. They are not ossified principles that are
consistent in each case.®

Two other concepts, rooted in Islamic jurisprudence, are also often discussed as shaping
informal mechanisms. These are hag alabd and haq allah, described respectively in the Quran
as the rights of individuals vis-a-vis each other and the rights of God or the rights of the
community.”” According to most interpretations, haq alabd are individual rights, and offenses
against them therefore are forgivable through negotiation or compensation to the victim. The
rights of God, however, are those offenses against the entire community, such as murder, that
cannot be compensated or forgiven and instead require punishment. A single incident, such as
a homicide, can represent both aspects; resolving one element, such as imprisoning the killer
in satisfaction of the haq allah obligation, may not resolve the need to pay compensation to the
victim’s family in fulfillment of haq alabd requirements.

'This distinction has proven useful in helping to delineate the jurisdiction of informal
mechanisms. In many areas, local leaders and government officials agree that informal mecha-
nisms should deal with haq alabd issues, while the state should deal with haq allah cases. In re-
ality, however, there is often disagreement on how to divide these concepts (an issue discussed
further in section six). Participants might agree conceptually that the state should be involved
in haq allah issues, but disagree on what the precise definition of a haq allah issue is. In such
instances, these differences have to be negotiated.

Informal bodies deal with a wide range of cases from small-scale civil disputes to serious
criminal issues. While many observers will point out that informal mechanisms must adhere

to certain religious and social values, and while certain types of cases may be more likely to
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be resolved through traditional mechanisms, the fact that all of these issues are in the end
negotiable allows these mechanisms to retain their flexibility. The negotiation process also
serves an enforcement function, since the details of the conflict are often debated during these
negotiations, and the likely resolution is inevitably foreshadowed by them. The rules strongly
determine the results. After the resolution is reached, the community may then refer to reli-
gious values that describe the resolution as inevitable and thus uncontestable, though in fact
negotiations had been used to reach some type of compromise.

Informal bodies also promote values of egalitarianism that are central to Afghan and par-
ticularly Pashtun social organization.” In an acephalous system, certain men may have more
influence than others, but ultimately authority does not reside in specific positions as much as
it may in Middle Eastern tribes, for example. In theory, given this egalitarian orientation, each
male member of the community has the right to sit and speak at a shura or jirga if his family is
involved in the dispute in any way. This concept does, however, have constraints, and sometimes
younger men are represented by older male relatives instead of sitting on the council them-
selves. Women only sit on shuras in certain parts of the country, particularly in the north and
central highlands; in most other areas, they are represented by a close male relative. In some
cases, a respected older female or male in the community will interview and gather information
from women involved in the dispute. The degree to which these aspects make women feel that
they are being adequately represented varies greatly. Case studies from Bamyan show a signifi-
cant involvement of women in informal resolution mechanisms.?" This contrasts with reports
from Helmand, which indicate that women feel excluded from the system.?? Finally, while the
ability of women to participate in such informal dispute resolution, and in local governance
and public affairs more generally, is often dismissed as a static cultural value, in fact other fac-
tors, such as security or the availability of economic opportunities to women, do much to shape
the extent of female participation.

Composition, Jurisdiction, and Authority of Informal Mechanisms

To a great degree, informal dispute resolution processes across Afghanistan emphasize the
values discussed earlier, with both shuras and jirgas generally composed of influential members
of the community who are expected to listen to the different sides of the case and are trusted
to produce a decision that appears fair to the community and the disputants.

As noted, informal bodies in Afghanistan work on a range of issues, from marital disputes
to murder and other serious crimes. Because they rely on social pressure and community in-
volvement, informal bodies tend to address those disputes that communities find most press-
ing, such as land and water-use cases.”® Informal bodies also address disputes arising from the
disbursement of funds from the government or NGOs.?* Disputes may also eventually revolve
around multiple issues, and a land dispute that leads to murder may not be considered resolved
until both elements are addressed.

Another factor in the selection of a venue for resolution is the type of case being addressed.
If the issue is family-based or involves religious issues, it is more likely that individuals will seek
out a religious figure to resolve the dispute. Personalities of the mediators are also important.
For example, while government officials are only involved in informal dispute resolution on
some occasions, an official with a reputation for being particularly just may find himself in-
volved in a greater number of cases than other officials.

Finally, the level and type of informal mechanisms available also affects the types of dis-

putes most commonly resolved by them. Since there is social pressure to resolve family matters
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privately and quietly, these make up a higher percentage of cases at the village shura level,
whereas provincial shuras are more likely to address large-scale land conflicts between tribal
lineages. A sample of different types of disputes and the level at which disputes have been
recorded from a variety of projects from different areas of the country is provided in table 1.

When a case is considered by informal bodies, there is generally a significant amount of
discussion about the process: who will be involved in making the resolution, what the param-
eters of the resolution might be, and to what extent the decision is binding. In analyzing such
processes there is the dangerous tendency to directly translate into English the techniques of
resolution, such as “mediation” and “arbitration.” While informal dispute resolution contains
elements of mediation and arbitration, it may differ in several important respects. The first im-
portant difference is that, in some parts of the country, both sides generally begin by presenting
their cases, and there is a period of negotiation and discussion by participants before they grant
authority, known as waa, to the jirga or shura to resolve the dispute.

Another difference is often that while the decision of a dispute resolution council is gen-
erally considered binding, in practice there may be room for a decision to be disputed and
negotiated, unlike in binding arbitration where parties accept to be bound by the decision in
advance. This is particularly true in Pashtun areas, where jirgas often require a sum of money
called machalga, which is to be collected after both sides have formally granted waak to the jirga
to resolve the dispute. The machalga is meant to ensure that both parties adhere to the decision
of the group, because it is forfeited if either party does not accept the jirga’s decision or breaches
it at a future date. In some instances, this may have unintended consequences, particularly in
areas where jirga members can keep the money if a resolution is not achieved. Here individuals
sometimes complain that the machalga can actually discourage jirga members from reaching a
just resolution between the parties. As a means of personal enrichment, the jirgamaran (those
members of the jirga) would intentionally reach a decision that they knew one or both of the
parties would not abide by solely to gain legitimate claim to the machalga. This consequence
may be mitigated, however, if the machalga is given to the community more generally and not
to individual adjudicators. In practice, however, it is rare to find cases in which machalga has
been given and the dispute has not been successfully resolved, since the submission of mach-
alga publicly demonstrates a willingness on the part of both sides to negotiate.”

Usually economic incentives such as the machalga are combined with social pressure to en-
courage disputants to resolve their cases and accept the decision that is given. In Pashtun areas,
the concept of kabargen, or social isolation, is one means of social pressure. In other areas, less
formal social pressure may be applied, particularly by family members. For example, a mutual
relative of both disputants may be sought out to encourage both sides to resolve their dispute.
Such pressure, however, has its limits; there are numerous instances of one side walking away
from negotiations. In more extreme cases disputants may threaten violence if it appears the
resolution is not in their favor.®

Because of the risk that a solution might not be accepted, the composition of the jirga is
an important factor in the dispute resolution process. In serious cases, more time may be spent
discussing who should be on the jirga and the conditions for granting the group authority than
on the deliberation process itself. Decisions are far more likely to be upheld when all partici-
pants agree on the composition and authority of the body. During one murder case observed
by USIP researchers, almost an entire day was spent determining who from among a group
of representatives from both sides, and from the community at large, would be included in
the resolution of the case. Once this question was settled, the case was resolved within hours.

Unsurprisingly, the discussion around who should be involved in the resolution process was
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Table 1. Sample of Types and Number of Cases Found in Venues at Various Political Levels

Interna-
tional
Govern- military/
ment/ Taliban/
Land/ NGO local com-
Venue water Criminal Family related manders Political Commercial
Provincial Council 68 30 13 1 2 2 4
in Nangarhar and
Kunar
Analysis of district- 4 3 1 0 0 0 1
level disputes
recorded in Qara
Bagh
Initial reports from 41 31 28 1 0 0 9

CPAU's district-lev-
el peace councils
(see section V)

also a forum in which people discussed aspects of the case, who was qualified to speak about
the case, and what were the underlying issues at stake. The issue of who is granted authority is
thus considered important enough that in many cases it is formalized in writing (see box 5).

Bodies that are composed of knowledgeable community members who have had experi-
ence with traditional dispute resolution tend to be acknowledged as most effective. Just as
important, however, may be the ability of these individuals to contribute to the enforcement
of any decision. For example, the inclusion of powerful commanders may not help the process
of seeking islah, or reconciliation, but the ability of these individuals to threaten violence may
make it more likely that those involved in the dispute abide by the final decision.”” The choice
of selecting such a figure is thus a significant one, because the consequences of walking away
from a decision could be severe. In more minor cases disputants might try to keep such power-
tul figures out of the process for fear they will try to extract resources.

In the case of the standing councils most often found in non-Pashtun areas, decisions
are often less binding. In part this is because standing councils are less likely than jirgas to be

composed of close relatives of the disputants. They are therefore less able to both understand
Resolution may also be the issue and to apply the requisite social pressure to compel acceptance of the resolution.
Resolution may also be less likely when those involved in a conflict are more distant from each

less likely when those
other socially. Generally, the social pressure created by those resolving the dispute is a signifi-

involved in a conflict are cant determinant of whether the decision is to be accepted. Standing bodies, however, may be

more distant from more effective in more ethnically mixed areas (for example, in the north, where there are scat-
each other socia ”y tered pockets of Pashtun groups as a result of a forced migration policy in the late nineteenth
century), since they bring together groups that might not interact normally on other issues. In

Generally, the social
% these areas, multiethnic district shuras create a forum that may address disputes that would be

ppressure cr eated by difficult to resolve otherwise.

those resolving the In some areas, however, informal mechanisms have suffered from the declining impor-
dispute is a significant tance of local leaders and tribal structures that has occurred over the past three decades as a
result of social displacements from fighting, new forms of economic opportunities that have

. P ghting PP
determinant of whether de-emphasized local land tenure systems, targeted assassinations by the Taliban of respected
the decision is to be community leaders, and a general decline in the importance of local leaders who had histori-
a ccepted cally resolved disputes. In areas such as Helmand, where tribal structures are less coherent than

in other Pashtun areas, outside pressure from the Taliban has greatly eroded the ability of in-
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Box 5. Translation of a Sample Waak Letter from Kunar

I, Haji Arif, agree to submit complete waak (authorization) to the elders and ulema in order to solve
the dispute. | will accept what they decide and if | do not accept and abide by the final decision, |
will pay 3,000,000 afghanis as a fine to the jirga.

Sincerely,
Haji Arif

formal mechanisms to make and enforce decisions.® In these areas, the Taliban have targeted
local leaders who are seen as supporting the international presence or even simply contributing
to stability and economic growth. In other areas, the reason for the decline in the elders’impor-
tance may be more mundane. For example, as the land tenure system has become more flexible,
with the buying and selling of land for cash becoming increasingly accepted, local elites whose
influence once depended on large land holdings have lost part of the basis of their authority.
This is usually connected with a wider decline in the influence of informal leaders over local
economic concerns, marriage arrangements, and other issues of daily life.

Despite these changes, informal mechanisms remain highly popular. One of the reasons
often given by disputants and adjudicators is that, as mentioned, these mechanisms empha-
size reconciliation rather than punishment. Cases in the informal system are treated in a less
adversarial manner than they are in the formal system. It is common, for example, for land
disputes to ultimately be resolved by dividing the land between the disputants or by arranging
monetary compensation for the side that loses the land in a decision (see, for example, box
6). These compromises are considered to be preferable, especially in the south of Afghanistan
where decades of conflict have meant that land ownership may have changed hands multiple
times, both legitimately and illegitimately. As the case in box 6 indicates, such approaches do
not always protect individual rights, since the farmer lost half of his land to the more powerful
commander. But these decisions are able to resolve the dispute while minimizing instability
and enmity in the community. While the farmer in the Kabul case may not have received all
the land that he lost, the negotiated settlement was ultimately in the best interest of the com-
munity and a far better result for the farmer than losing all of his land, which would have been
the case had the dispute not been resolved. All parties were to a certain degree satisfied, and
most agreed that the formal state justice system would not have been in a position to reach as
satisfactory an outcome.

A final reason evinced by Afghans explaining the appeal of these mechanisms is that they
emphasize a community’s autonomy from the state. While at times community leaders clearly
try to use their relationship with the state to gain authority or resources, they have also main-
tained a high degree of authority due to the relative lack of state penetration in rural areas.
While the complex relationship between government officials and informal actors is discussed
more completely in the next section, it is also clear that by using restorative ideals that maintain
local stability, Afghan communities have been able to resist some of the forms of penetration
typically found with the spread of state bureaucracy to rural areas through institutions like
courts. This served Afghan communities well during the years of Soviet occupation and civil
war, and more recently informal mechanisms have continued to allow for a degree of indepen-
dence from a government that many perceive as parasitic.”’ It is a common assumption that
Afghans resort to informal mechanisms because of the weak penetration of the state system.
But this research suggests that in some cases Afghans used these informal mechanisms as a

way of preventing the penetration of the formal state system.
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Box 6. Stealing Land in Kabul Province

Several years ago Daud's land was seized by a local commander. At first he felt there was nothing he
could do, but he eventually took the case first to the Department of Civil Affairs (Hagqoogq) and then
to the prosecutor’s office and the court. In each of these places the commander had allies and was
able to block the man from advancing his case.

Finally, elders from his village agreed to arrange a shura and asked both sides to participate. Since
Daud had better documentation, indicating that he did own the land, the elders believed that it was
his land. The commander, however, did not accept this decision initially. Because the commander
was feared in the local community and had been on the land for some time and had improved the
land, the shura decided the land should be split into two equal parts. Eventually, the elders con-
vinced the commander that what he had done was illegal. He agreed with their decision and it was
ratified by the district shura as well. The original owner was disappointed he had not received all the
land but relieved that some had been returned to him.

Source: USIP research notes

Legal Framework: Informal Mechanisms and the State

While informal dispute resolution mechanisms are generally considered legally distinct from
the “formal” state mechanisms, there are several places where various forms of nonstate dispute
resolution are mentioned within the body of Afghan law. Conciliators, for example, can be
used to help resolve court cases in conjunction with the formal system.* There is a particular
emphasis on encouraging the resolution of marital disputes outside of the court room, for
example. The civil procedure code states that the court can assign conciliators from the fam-
ily of both the husband and wife who must be “honest and trustworthy.”* These individuals
are then expected to “find the cause of the dispute between husband and wife, and resolve it.”
Similarly, arbitration by conciliators is discussed extensively in chapters 7 and 11 of the com-
mercial procedure code.

Beyond this integration of informal mechanisms into formal court proceedings, however,
mention of other bodies for informal dispute resolution in the Afghan legal code is rare and
often confusing. For example, the Law on Provincial Councils states that one of the duties of
the provincial councils is to “participate in the settlement of ethnic and local disputes through
the holding of peace councils (shura-e islahi).”** There is no elaboration on what these councils
should look like, who is eligible to sit on them, what types of disputes they are allowed to re-
solve, or what their relation to the formal court system is.

Additionally, the High Council of the Supreme Court in 1975 issued a series of “Tradi-
tional Dispute Resolution Guidelines” that set out a series of procedural regulations for how
informal disputes should be resolved, including eligibility requirements for those who make
such resolutions and conditions under which cases should be brought to the court system. De-
spite the fact that laws from this era are still technically valid (unless they have been specifically
overturned by subsequent legislation), few judicial officials are aware of these guidelines and
they currently do not appear to be enforced anywhere in the country.

A further complication in the relationship of informal mechanisms to the formal state
system is that new councils have been set up by government entities, such as the Indepen-
dent Directorate of Local Governance (IDLG), to deal with issues such as disputes arising
from the reintegration of former insurgent fighters.** These bodies are not provided for in
any Afghan law, and it is not clear what legal authority they have. Similarly, international
donors have set up local councils for various purposes, though again they have no basis in
actual law.** When questioned, government officials often give contradictory accounts as
to the specific responsibilities and authority of these groups, differing for example on such

questions as whether local leaders can be prosecuted for participating in the resolution of a
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dispute in a manner that violates national law—an issue that has been hotly debated within
the Ministry of Justice.

There have been several efforts to ensure that the formal system recognizes the informal
mechanisms in a more systematic way, given the fact that the informal mechanisms not only
exist but are widely used. The first effort was the UN Development Programme’s 2007 Hu-
man Development Report, which focused on the judicial sector and advocated a hybrid sys-
tem, under which minor civil disputes and criminal incidents would be decided first by local
mechanisms, while major incidents would be handled by the formal system. While the report
conceded that there were real weaknesses in the informal system, in particular the unequal
treatment of women, it was also highly critical of the formal system, which, it argued, did not
enjoy much popular confidence. The report was, however, rejected by representatives of the
formal system. The chief justice of the Supreme Court went so far as to attempt to ban the
report. The combination of civil society and state institution opposition has since diminished
the influence of the report.

'The Ministry of Justice made another attempt, which sought a wider consensus, in 2009.
The Ministry created a working group of Afghan and international representatives to draft a
policy on the relationship between the state justice system and informal mechanisms.* The
initiative grew out of the National Justice Sector Strategy of 2008—approved by the Supreme
Court, the Attorney General’s Office, and the Ministry of Justice—as well as the National
Development Strategy of 2008, both of which were drafted with heavy international influence.
A draft policy was completed and signed by the members of the working group in December
2009, and President Hamid Karzai reiterated his support for the process at the London Con-
ference on Afghanistan on January 28, 2010.

These working group meetings revealed areas of general agreement between the disparate
factions but also some of the potential problems in both internationally sponsored programs
and the government of Afghanistan’s attempts to deal directly with informal justice mecha-
nisms.* For example, one contentious issue was whether informal mechanisms should be deal-
ing with criminal cases. For the most part a consensus was reached that informal mechanisms
could deal with petty crimes and, in particular, civil aspects of criminal cases. But a firm distinc-
tion between what constituted petty and major crimes was never reached.”” To take another
issue, some argued strenuously for more state oversight of the informal system, while others
pointed out that the Afghan judicial system already lacked the capacity to deal with existing
cases within the formal system and was unlikely to be able to oversee informal cases for the
next several decades.

'The group, however, did agree on many key points, such as the need for a more coherent
national policy on informal dispute resolution, the need for international and government
bodies to acknowledge the role played by these groups, and the need for better approaches in
preserving the rights of individuals both in the formal and in the informal sectors (see box 7).
Informal actors were called on to follow Afghan law, human rights standards, and religious
law in all steps of the informal process. The policy especially addressed individual rights issues,
such as providing all members of the community equal access to informal mechanisms. Spe-
cific sections addressed the rights of women, children, and other vulnerable groups (see box 8).
The draft also attempted to codify other informal practices—something that would make the
informal sector easier to regulate but might limit the flexibility of such practices and the ability
of involved parties to negotiate, as discussed earlier.

The policy was seen by all involved as an important means of clarifying the state-informal

sector relationship, though various groups had very different motives for this. For the Ministry
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Box 7. Goals of the Draft National Policy on Relations between the Formal Judicial
System and Dispute Resolution Councils

1) The government will ensure that all people have access to fair, cost-effective, and specialized
justice mechanisms to resolve disputes.

2) GolRA [the government of the Islamic Republic of Afghanistan] will strengthen the formal system
of justice to meet critical justice needs in the country.

3) The jurisdiction and relationship between the justice system and dispute resolution councils shall
be clarified by law.

(December 2010)

of Justice, it was perceived as a means of removing pressure from an already overburdened
formal court system. For some other Afghan institutions, such as the Ministry of Women’s
Affairs, it was seen as a potential means of regulating and controlling informal bodies and
preventing practices that discriminated against women, such as baad (the exchange of women
to resolve a dispute, which is illegal under the criminal code). In some instances this approach
genuinely was intended to curtail these practices, but in other cases the laudable motive dis-
guised a political attempt to curb the influence of the rural elite, who are more empowered
within the informal system. Finally, for a number of international groups, the policy was a
means of supporting justice in Afghanistan without putting money into a formal court system
that was seen as corrupt. Some saw this as a new form of statebuilding that avoided formal
institution building by falling back on existing, though informal, practices. For others in the
international community, the policy was meant to provide legal cover for detainee practices
that did not necessarily fit within Afghan law, such as programs that released prisoners after a
community shura’s review, discussed more thoroughly later in this report.

After completion of the initial draft, it was sent to the Minister of Justice for review. How-
ever, in January 2010, a new Minister of Justice was appointed who halted the policy drafting
process and began a process of drafting a law that was meant to be based upon the consensus
draft policy. This drafting process brought in several more government bodies and the process
slowed greatly.*®

'The group had planned to organize a nationwide consultation on some of these issues,
which would then help coordinate the efforts of various implementers. These plans were put
on hold after several women’s groups had an audience with President Karzai, in which they
portrayed the drafting process as a manipulation of the government by the international com-
munity, despite the fact that there were far more Afghan officials involved in the process than
international advisers. Following this meeting Karzai’s earlier support for the policy declined
greatly. By the time this occurred, the international community had become far less interested
in the law-drafting process. The U.S. embassy had granted a large contract to an independent
contractor to handle informal dispute resolution, and the contractor had chosen not to send a
representative to the meeting. For its part, the United Kingdom’s Department for International
Development (DFID) appeared less concerned about securing cover for its Afghan Social
Outreach Program (ASOP) program in Helmand, in part because U.S. troops had taken over
much of the area and because the program had not generated any significant complaints from
the government of Afghanistan over the legality of the involvement of informal leaders in the
detainee process. With the International Security Assistance Force (ISAF) continuing to work
locally but rarely engaging in policy debates about its work, there was little interest from the
international community in applying any sort of political pressure that would have continued
this process.
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Box 8. Excerpts from the Draft National Policy on Relations between the Formal Judicial
System and Dispute Resolution Councils

5.c. It is national policy to promote increased access, participation, and decision-making roles for
women in informal councils.

5.d. It is national policy to increase the awareness of female and male decision makers in both the
formal justice system and dispute resolution councils of the Constitution, and of women’s legal rights
within Islam, Afghan law, and international human rights standards.

5.e. It is national policy that informal justice decision makers cease using bad and other practices,
which are inherently in violation of women'’s and girl children’s fundamental rights, inconsistent with
sharia, the Constitution, and domestic law, to resolve disputes.

Working with the Ministry of Justice, USIP presented the draft policy to provincial and
district-level leaders in several provinces to seek their views on it. While these leaders were in-
terested in engaging with the government on revising the policy, the national government was
reluctant to continue a broader consultation. The initiative began to receive political pressure
from several sources—primarily the Ministry of Women’s Aftairs and the Supreme Court—at
the same time that support from the international community—particularly the U.S. and Brit-
ish embassies—ebbed. The United States and United Kingdom had initially been some of the
greatest supporters of the drafting process, but their enthusiasm dimmed as they turned away
from counterinsurgency approaches. Faced with these new sources of opposition, the drafting
process eventually ran aground and has been stalled since the summer of 2011.

'The continuing confusion over the actual legal status of the informal system and the lack of
clarity on the current draft law has created a situation in which local officials are often unsure
of the actual legality of resolutions made by many of these bodies, resulting in a system with
a great deal of ambiguity. This ambiguity vis-a-vis the formal system both helps and hinders
dispute resolution. In many cases it has created a nebulous space in which local officials and
community leaders can broker local compromises and define their relationships in a flexible,
if ad hoc, manner. But in other instances the lack of certainty over their authority has actually
increased conflict between them, making it less likely that disputes will be resolved.

Pluralism, Not Dualism

While the actual legal framework for the resolution of disputes outside of the court system
and the role of such mechanisms within the court system remain poorly defined, the state
continues to play an important role in informal dispute resolution. Moreover, there is not a
simple dichotomy in which disputants may choose either the formal justice system or informal
mechanisms.” In addition to a wide array of local shuras, local notables, and religious leaders,
disputants may take cases to the courts, to any one of numerous other government officials, or
some combination of these options. This creates a range of hybrid pathways for dispute resolu-
tion. It is common, for example, for courts to refer both civil and criminal cases to informal
bodies to resolve all of the case or aspects of it, after which the court certifies the decision. In
200708, for example, 150 of 377 civil disputes registered in the Jalalabad court system were
ultimately resolved by informal jirgas.*

Another way in which the systems intersect is that government officials may sit on shu-
ras in their own communities or in the communities where they hold government postings,
making them simultaneously members of the formal and informal systems. While research
generally shows the predominance of informal mechanisms in creating longer lasting resolu-
tions, these mechanisms exist with a constant awareness of government officials and state

institutions. Various political variables and the personalities of those involved may ultimately
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Table 2. Cases Resolved through Various Dispute Forums

Village,
district, or
provincial shuras  District governor Chief of police Court
Gereshk, 1,525 584 380 65
Helmand
Deh Rawud, 1,210 48 68 15
Uruzgan

Source: Unpublished TLO research.
Note: TLO's methodology for this chart and others in this report is discussed in section five.

do much to shape these interactions. For example, see table 2 for numbers that hint at some of
the local distrust of the district governor in Deh Rawud as opposed to Gereshk.*!

Beyond the judges and prosecutors who form the heart of the formal judicial system, nu-
merous other government officials take part in local dispute resolution. The Department of Civil
Affairs (Hagoog) under the Ministry of Justice is used in some areas to resolve civil issues, partic-
ularly with regard to land disputes. In other areas, the Land Titles Department of the Ministry
of Agriculture, Irrigation, and Livestock and the Ministry of Borders and Tribal Affairs are also
occasionally involved in the resolution of disputes that may be brought to their office.*

By far the most important government official in most areas, however, is the district gov-
ernor, who is not a part of the judiciary but is often, as the most important local representative
of the executive, an important figure in all forms of dispute resolution.® In many cases, the
district governor acts as a type of facilitator, assigning certain shuras to deal with specific cases
and often stamping decisions with his personal seal, which many Afghan officials have. This
stamp and approval by the governor in the eyes of many provides a certain amount of quasi-
state legitimacy (in some cases the district chief of police may fill a similar role). The district
governor in Ahmad Abad, for example, claimed that he has signed every decision made by the
informal district level shura.

The Continuing Relevance of the Formal Sector

Despite overwhelmingly negative opinions recorded about the formal system, there are few
calls by Afghans for it to be eliminated.* On a purely practical level, elders pointed out to
USIP researchers that they did not have the facilities to hold a prisoner who had been detained
for a serious crime and often did not want to be held responsible for ultimately administer-
ing punishments. Despite complaints about the lack of government legitimacy in much of
the country, however, many still felt that dispute resolutions that were approved or at least
acknowledged by both government officials and local communities were most likely to endure.
In almost all areas it is clear that Afghans want the option of bringing more serious cases to
the formal sector, while at the same time resisting the penetration of a state that is still widely
perceived as corrupt on more-local issues such as land and water disputes. This has created a
relationship that has been described as simultaneously “symbiotic and hostile.”*

'The formal sector has a potentially important role in the protection of human rights. The
representative of the Department of Women's Affairs in many provinces, for example, is per-
ceived as important in fulfilling this role. Despite this, USIP’s research shows that the current
formal sector in Afghanistan appears no more capable of addressing human rights issues than
the informal sector. In fact, cases of women being prosecuted for “running away” and other
“moral crimes” that have no legal basis were surprisingly common.* UN Women officials re-
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port that, while very little data collection has been done, they believe the rights of women and
children are likely to be violated in both the formal and informal sectors.*’ The 2007 Human
Development Report echoed this claim: “Women on both sides of the fence, meaning the
traditional dispute resolution mechanisms and the formal justice sector, are on the losing end.
In both systems there is limited access to justice for them.”®

While both international pressure and funding is often aimed at national government bod-
ies, usually local-level officials are the most effective at negotiating the space between national
law and local practices. In some districts—though this is more the exception than the norm—
the local Ministry of Women’s Affairs representative works with elders to protect the rights of
women and children in the informal system. These officials tend to receive little support from
either international groups or their national counterparts. In contrast, the national level offi-
cials and the programs they run, which are heavily supported by the international community,
often simply deny the importance of the informal sector, creating a further disconnect between
levels of government on the role of informal mechanisms.

Less discussed, but clearly a pressing issue for many Afghans, is the potential role of the
state in resolving disputes between ethnic and tribal groups. Since many parts of Afghanistan
are dominated by a specific tribal or subtribal group, it is common for local councils in those
areas to be similarly dominated by that group. That puts minorities in the area in a possibly
vulnerable position. Government officials have the potential to play an important role in en-
suring that minorities are not discriminated against in either formal or informal venues. On
a national level, there has been some discussion of using ad hoc councils to resolve large-scale
land disputes, such as those between Pashtun nomads colloquially known as Kuchis and settled
Hazaras that have created tensions in areas of the central highlands. Thus far, however, the
potential for government officials to work with communities to resolve disputes in formal and
informal settings has been limited, in part due to the current instability in the country and the
political issues surrounding conflict resolution.

At the same time, there are sources of resistance at the national level to ceding too much
recognition to informal mechanisms, especially when the latter are perceived as challenges
to the authority of the former. This creates an interesting paradox: While local officials often
engage informal mechanisms, many on the national level deny the existence of such mecha-
nisms. This was especially clear in the debate on the stalled national law on informal justice
mechanisms. Some members of the Supreme Court are clearly hesitant to discuss the informal
sector, presumably because any acknowledgment of the informal sector is an admission that
the formal sector is not functioning as effectively as it should. There is also the clear fear that
international interest in the informal sector will lead donors to spend money there instead of
on the Supreme Court, the Attorney General’s Office, and other government bodies.

Other groups, such as the Ministry of Women's Affairs and the Afghan Independent Hu-
man Rights Commission (AIHRC), whose mandates are grounded in formal rights enunci-
ated by international treaties, see any acknowledgment of informal leaders as both a potential
threat to their own political power and a threat to the rights-based framework. Furthermore,
for some human rights groups, anecdotes about the abuse of human rights have served as an
effective tool for generating international attention and funding for many of their projects,
even though such examples of “tribal justice” are an incomplete representation of the justice
landscape as a whole. All of these elements combine to create strong political opposition in
some quarters to collaborate with the informal sector, despite a general acknowledgment of the
ability of these actors to meet local justice needs.
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Local Politics and Disputes

One of the challenges that reformers within the government and the international community
have faced in analyzing the informal sector is the desire to separate dispute resolution from
local governance, both conceptually and programmatically. The reality of local-level politics in
Afghanistan, however, displays no such separation: Those in charge of local governance tend to
be the same as those who resolve disputes.’ This partly stems from the fact that the ability to
bring two disputing sides together and get them to accept a final decision demands a certain
amount of local political capital. In turn, issuing a decision that is respected by the community
will create even more political capital for those leaders involved, making it more likely that
individuals will bring disputes to them in the future. This positive cycle is one reason why
informal dispute resolution is effective and why elders are interested in remaining involved in
cases without financial inducements and in ensuring that resolutions remain respected by all
members of the community. But this also makes dispute resolution an inherently political issue,
as the acknowledged authority to resolve disputes is transmuted into local political authority
more generally. The ability to resolve disputes is often connected to the ability to make other
decisions about governance within the community, related to a broad range of issues such as
the control of irrigation systems, the control of religious shrines, and even the arrangement of
marriage alliances.

As a result, at a local level, both community leaders and government officials often com-
pete to determine who will resolve disputes. This also means that changes in local politics can
reshape how informal dispute resolution happens. For example, the influx of development
funds and other financial resources, as well as changes in local political capital due to support
for certain local leaders by international troops or the government of Afghanistan, has altered
the dynamics of dispute resolution in various settings (see box 9). Similarly, the relationship
between community leaders and government officials often shapes the dispute resolution pro-
cess. USIP’s research suggests that it is generally where the district governor is strongest that
he is willing to involve community elders in dispute resolution, often stamping their decisions
once they are finalized. In areas where the governor is not as strong he may hesitate to cede any
power lest he appear even weaker.

Local politics can also become intertwined with national politics and aftect informal dis-
pute resolution. In Deh Rawud, for example, the Popalzai, who are currently politically domi-
nant due to the support of President Karzai and, until 2011, his late brother and head of the
Provincial Council, Ahmed Wali Karzai, have been able to exploit their national connections
to seize an increasing amount of land and local political influence.® This influence was sub-
sequently increased by the appointment of a Popalzai provincial police chief who was also
strongly backed by the United States. This dominance has shaped the way even very low-level
disputes are resolved. For example, in one case a husband from the Popalzai tribe was accused
of being cruel to his wife from the Babozai tribe. After she ran away from her husband, her
father attempted to convene a jirga to resolve the case. He was unsuccessful in part due to the
weakness of his tribe vis-a-vis the Popalzai who dominate the area. The case ultimately went
before Matiullah Khan, the tribal leader of the Popalzai in the area, who had a reputation for
favoring the Popalzai in local disputes. The dispute was resolved, but with conditions that were
far less favorable than if the Popalzais involved had not had connections to a political network
that stretched to the highest levels of government.

Even within the formal sector, however, the local political power of certain individuals can
have a strong influence on the outcome of cases. For example, a district prosecutor in Hel-
mand complained to DFID officials that the local district chief of police, who had both a one
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Box 9. A Dispute Involving an International NGO

In Kabul, an NGO rented an office in order to set up a training center for women. The center had
only a narrow path to it, which the NGO widened to turn into a proper road. A neighbor, Latif, who
owned the land the road passed through, complained that the NGO had passage rights for the path,
but not for an entire road. He originally went to the Hagooq Department to complain about this, but
the Hagooq Department refused to intervene.

Latif then brought the case to the area shura, which selected five elders to study the case. The
elders determined that the land was Latif's and that the NGO could either purchase the land for the
road or stop using it. Concerned about community backlash, the NGO stopped using Latif’s land.

hundred-man militia and an additional one hundred police on his staff, was dominating the
area politically and making all the real decisions about detainees in the district. Even when the
prosecutor wanted to bring a case against a detainee, he would find the detainee transferred to
either the National Directorate of Security (NDS) or an ISAF facility on suspicion of being a
“terrorist,” at which point the prosecutor lost all authority.*!

On a national level, some of these similar political patterns help explain some of the re-
luctance of the national government to encourage consultation at a provincial or district level
among leaders they perceive as a threat to their authority, leading to the aforementioned para-
dox that while local officials often engage informal mechanisms, many on the national level
go as far as to deny the existence of such mechanisms. This resistance has also led to a general
rejection by these institutions of cooperative programs, in which government officials and local
leaders work together to monitor for human rights violations.

Corruption

One of the central concerns of many Afghans was the perceived growing divide between the
values espoused by informal bodies and the ways they actually function. Despite the generally
positive local opinions of informal mechanisms and the cultural values embedded in them and
because local politics are so intertwined with these mechanisms, in areas where politics are
dominated by certain corrupt figures, dispute resolution mechanisms are likely to be similarly
dominated. As box 10 suggests, certain figures, particularly those who acquired weapons or a
reputation for violence over the last few decades, may be able to use these illegitimate resources
to control the informal dispute resolution process.

'This illegitimate control is particularly visible in cases of land grabbing by strongmen. If
a local strongman begins seizing land but does not exert some degree of control or influence
over both the formal and informal sectors, it will be much more difficult to maintain the land
that he has seized. As a result, these figures tend to be involved in complex webs of patronage
and intimidation that allow them to maintain both their land and their political influence. It
is important to note, however, that this use of illegitimate means to control dispute resolution
is something that is done by both nonstate and state actors. Other forms of political force,
beyond community consent, allow local leaders to resolve decisions in ways that do not take
into account the desires of the community and lead to many of the same issues of frustration
and distrust that greet the state judicial system. This appears to be particularly true in less stable
areas where opinions of the informal sector are not as favorable as in other areas.*

In some cases, such as that of Uruzgan discussed in the previous section, there is evidence
of favoritism toward the tribe or ethnic group that dominates local political structures. This has
long been the complaint of Hazara groups in their land disputes with nomadic Pashtun groups

in Ghazni, where they claim both formal and informal venues tend to be Pashtun dominated.
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Box 10. A Village Shura in the Shomali Plain

A village shura in a fairly wealthy agricultural area north of Kabul had four men running for the posi-
tion of head of the council. Three of them were former jihadi commanders, and the other was Dagar-
wal Reza. Most members of the village council support Reza, but he did not put himself forward

as a candidate since if he “had run for the position, the supporters of the jihadi candidates would
have made some problems in the village.” So, finally, they accepted one of the former commanders
instead. Since this former commander is uneducated and inexperienced, however, he now relies on
Reza to hold many of the meetings and make decisions.

More worrisome are the cases where both international development funds and support from
the international military has flowed toward local strongmen who do not necessarily have the
support of the community, allowing them to expand their influence over both local governance
and dispute resolution but with decreasing local legitimacy.*®

Most USIP interviewees described the formal system as more susceptible to corruption
and more likely to make decisions based upon which party could pay the most. The Interna-
tional Development Legal Organization (IDLO) research from several provinces reported
that 56 percent of survey respondents felt that decision makers in both the formal and informal
sectors were influenced by the status of the parties to at least some extent, 47 percent thought
that decision makers were unwillingly influenced, and 32 percent reported that decision mak-
ers solicit payment.** Similarly, the Asia Foundation found that 70 percent of Afghans have
either a great deal or a fair amount of confidence in community shura and jirga decisions,
compared with 55 percent who feel similarly about the government judicial system.”

There are still some clear differences between corruption in the formal and the informal
sectors. IDLO shows that while respondents felt that court officials and jirga members were
equally likely to be influenced by the status of the parties in the disputes, court officials were
more likely to ask for illicit payments than informal leaders. Corruption among informal lead-
ers is still limited and depends upon the degree to which local leaders rely on the support of
followers to maintain their positions. In some cases, such as in Paktya, certain leaders may be
perceived as corrupt by local communities, but those interviewed still tend to support these lead-
ers because they provide services and protect the area’s interests vis-a-vis other outside groups.
One local commander in an area where USIP conducted research was said to have stolen land
from several members in the community and was referred to by people in highly negative terms.
Despite this, many also hoped that he would stay in power because the area was seen as at least
relatively stable compared to more turbulent neighboring areas. In these cases there are instances
of individuals and communities sacrificing certain economic and political rights in order to en-
sure their own protection and security. However, in truly unstable areas, high levels of insecurity
can make such leaders even less accountable, rendering all forms of dispute resolution in the
area ineftective. In other words, both formal and informal systems seem to require a baseline of

security in order to be effective at justly and permanently resolving disputes.

“Forum Shopping”

A clear consequence of having nonstandard, pluralistic, and informal dispute resolution mech-
anisms is the temptation for disputants to seek the forum that they feel will be most conducive
to a result in their favor—the issue of forum shopping. In some cases this can be beneficial. If
a local farmer does not want, or is unable, to travel to the provincial center to resolve a small-
scale land dispute with a neighbor through the formal system, he can take it to the local shura
instead. In other instances, a series of at-times competing forums may make it less likely for a

dispute to be resolved. Sarah Ladbury, for instance, reports a high level of opposition among
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interviewees in Helmand to forum shopping and a decrease in the effectiveness of informal,
tribal mechanisms in part because disputants no longer necessarily believe that in the face of
challenges from Taliban and other strongmen that these mechanisms will be able to enforce
their decisions.*®

Disputing parties may feel that they have an advantage in taking cases to venues where
personal connections dominate. If one disputant has personal ties to one venue and the other
has ties to another, they may attempt to bring it to two different venues. In some instances
this exacerbates the conflict by creating tension not simply between the disputing parties but
between those associated with each of the dispute resolution venues, as has been seen with the
adversarial relationship between the police and community leaders in some parts of Nangarhar.
More often in USIP’s research, however, the use of multiple venues leads to something of a
deadlock, when neither forum wants to directly challenge the authority of the other. In cases
where the deadlock is between an informal and a formal mechanism, informal leaders may
not want to draw attention to themselves by challenging the court system, while the decision
by the court system itself may go unenforced by informal leaders, leaving the case essentially
unresolved. In such instances, poor communication between the two groups, particularly when
state officials are not from the region and elders try to avoid state control, leads to a situation
where there is little to no cooperation. In settings where there is a large international pres-
ence and the Afghan state is considered neither a provider of local security nor a source of
significant resources, there are even fewer incentives for informal actors to improve cooperative
efforts with the formal system.

Urban areas in particular present a large number of informal venues to choose from, includ-
ing mosque shuras, neighborhood shuras, tribal gatherings, trade unions or guilds, and even
civil society organizations. Further complicating matters, in the past ten years, a series of initia-
tives, many of them sponsored by the international community, have set up new local councils
at both the district and village level. Many of these are primarily aimed at development activi-
ties, but some have deliberate justice functions—such as ASOP, which was originally funded
by the DFID and was later sponsored by the U.S. Agency for International Development
(USAID).*” The growing number of venues, and the increasing power of those whose influence
is gained from means other than community support, has eroded the ability of leaders with
true local legitimacy to negotiate durable settlements.

Informal Justice and the Insurgency

A good deal of the current interest in the informal sector by the international community comes
from the belief that support for insurgent groups stems in large part from increasing disillusion-
ment with the national government by the Afghan people, and in particular with the govern-
ment’s perceived failure to provide effective governance or dispute resolution at the local level.

However, little convincing research has been done to actually test the link between the fail-
ure to create good governance and the growth of the insurgency. Anecdotally, it is likely to be
a factor, but one of many. Other factors include ill-distributed economic gains, the continued
presence of international troops, and more ideologically based issues. Research on the relative
weights of these factors is difficult to carry out and difficult to find funding for but would be
invaluable to understanding the reason for the insurgency’s expansion and would enrich the
discussion beyond the primarily anecdotal evidence being relied upon so far.

As suggested earlier, general instability has a detrimental effect on all forms of informal

governance and rule-of-law structures because it prevents local leaders from adjudicating
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Table 3. Land versus Criminal Disputes in Three Provinces

Number of land disputes Number of criminal
per 100,000 residents disputes per 100,000
residents
Mohmand Dara, Nangarhar 439 247
Deh Rawud, Uruzgan 1,033 597
Gereshk, Helmand 1,007 900

Source: Unpublished TLO research.

disputes and enforcing decisions. In Helmand’s Gereshk district, for example, local elders have
been physically prevented from hearing cases. And when disputants have connections with
the Taliban, such elders may be unable to enforce their decisions without fear of retribution.
In many cases, the Taliban’s strategy of targeted assassinations of local leaders has meant that
local leaders are now hesitant to involve themselves in any sort of local political issue regardless
of their relationship to the international military or the government of Afghanistan. In some
cases, elders agreed to mediate disputes only if all those involved agreed to keep their involve-
ment secret. Such instances, along with other evidence of the Taliban’s deep interest in how
disputes are being resolved locally, demonstrate how important the Taliban feel it is to ensure
that neither the Afghan government nor the international community appear capable of set-
ting up or supporting any sort of stable justice or governance structures.’®

Instability also shapes the types of disputes that are most prominent. A comparison of the
types of disputes in Gereshk (Helmand), a district with a very active insurgency, Deh Rawud
(Uruzgan), a district that has primarily suffered secondary effects of the insurgency (such as
general political instability, as opposed to widespread military engagement), and Mohmand
Dara (Nangarhar), a more stable district, is instructive (see table 3). In the more stable areas,
there are fewer land and criminal disputes. Both of these types of disputes increase in the less
stable districts. These increases are slight, however, in comparison with the more dramatic
increase in the number of criminal disputes in the district most impacted by the insurgency.”

It is also interesting, given the common complaint among Afghans that international aid
goes primarily to the most insecure districts—essentially rewarding instability—to consider
how the insurgency and the varying levels of instability it creates shapes dispute resolution.
USIP’s research, for example, suggests that individuals have the most concerns about dispute
resolution not in the most insecure districts but in districts where insecurity is a growing prob-
lem. In the most violent districts, communities’ primary concern is often security and securing
basic resources. In those areas where the insurgency has only created some instability, respon-
dents are more likely to be upset by what they consider the unjust settlement of disputes by
both government officials and informal leaders. In areas that have been more stable, state actors
have simply not met justice demands or demands for a predictable formal dispute resolution
system.

Another dimension is the increasing number of actors (often working in particularly non-
transparent ways) who complicate the political landscape in unstable areas. The NDS, for ex-
ample, is notorious among interviewees for taking young men away on unexplained charges in
less stable areas, where presumably it is easier to ignore concerns for due process. In the same
areas, however, international military forces often have similar reputations for making deten-
tions for unclear reasons. Unstable areas are also more likely to have influential local strong-
men, such as narcotics smugglers, whose power exists outside of historical political structures.
While these factors may not directly influence informal dispute resolution, they are all present
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in unstable areas and they decrease the population’s faith in the state, the international pres-

ence, and any informal actors who may be associated with these groups.

Taliban Justice

Further complicating the justice landscape in many parts of the country is the fact that in
addition to the formal mechanisms overseen by the state and other informal mechanisms,
the Taliban have established their own justice mechanisms that compete with both. While
research on the Taliban justice system has been extremely limited, most reports suggest that
Taliban justice generally comes in two forms: mullahs educated in Pakistan and backed by
Taliban commanders who often travel from town to town, or local elders in Taliban-controlled
areas who continue making decisions much as they would otherwise, but with the backing of
local Taliban commanders.*

The first of these two forms is popularly considered to be a Wahhabi form of Islamic
jurisprudence, which is much harsher than the Hanafi school that has historically predomi-
nated in Afghanistan.®' These Taliban courts use an extreme version of sharia to resolve
disputes, then rely on local Taliban strongmen to enforce their decisions. These decisions
are often made by mobile judges who briefly visit an area, relying on a system of “shadow”
Taliban provincial governors, district governors, and commanders to support them, creating
a quasi-state structure similar to Taliban rule in the late 1990s. In some areas this parallel
system of shadow officials is stronger than Afghan state institutions. In areas where the Tali-
ban’s influence is less assured, local elders have established formal treaties with local Taliban
groups; they agree not to support the Karzai government in exchange for community au-
tonomy on local issues. In Paktya, for instance, several tribes have signed formal agreements
with the Taliban establishing such arrangements. In these cases local elders may be expected
to use stricter interpretations of sharia, particularly when addressing family cases, but are left
for the most part to resolve disputes as they see fit.

As with the informal sector, Taliban justice cannot be considered to be completely isolated
from other forms of dispute resolution. One of the factors that make Taliban mechanisms ef-
fective is that they tend to be based on a greater familiarity with local political structures than
formal state mechanisms or internationally supported systems. Some respondents to USIP
research questions reported cases of the Taliban referring disputes to, and cooperating with,
the Land Title Department in Helmand to resolve land disputes.®? Even while claiming to
fight the government, the Taliban have demonstrated in some cases that it is to their advan-
tage to work with government officials. These efforts complement a wider parallel governance
structure set up across the country by the Taliban, and contribute to their stated tactical inter-
est in challenging the government by delivering more effective governance, including dispute
resolution.

Much of the current counterinsurgency campaign has been aimed at the criticism that in
the mid-2000s the Taliban were more effective at establishing local governance structures, par-
ticularly in the south, than the national government. Despite appealing to local communities
on certain levels, Ladbury argues that the people are not choosing to use the Taliban system
as much as the system is being forced upon them in areas where the Taliban have the most
strength.® It is more often described as coercive rather than voluntary. On the other hand, the
ability of the Taliban to enforce the decisions reached by their resolution mechanisms may
explain those cases where people voluntarily choose Taliban courts. The fact that the Taliban
have been able to set up dispute resolution mechanisms that are effective on certain levels has

led the international community to increasingly look at the failings of the formal sector.
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Despite some of the cultural challenges raised in this section, international rule-of-law
programming has increasingly begun to look at the informal sector. The following section looks

at some of these attempts by various international bodies to engage the informal sector.
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International groups, particularly relief organizations, have long dealt with shuras and other
local bodies involved in dispute resolution in Afghanistan. Following the American invasion in
2001, there was a dramatic increase in the international community’s focus on rule of law and
access to justice. This focus intensified following the shift in U.S. policy on Afghanistan under
the Obama administration. Approaches to informal justice after 2001 initially focused on basic
state institution building with a generally light footprint. This was followed by an increased
emphasis on counterinsurgency and stabilization and, more recently, concerns over transition
to Afghan-led security and governance. As a result of this shifting political interest, there has
been a significant increase in funds and interest directed toward governance and rule-of-law is-
sues, which has included an increase in funds for programs that deal with informal justice. For
example, the USAID budget for all rule-of-law programs more than doubled between 2009
and 2010 to $75 million.** This increase has led to the development of a range of programs,
from those that strictly conduct research to ones that attempt to reshape informal structures to
serve counterinsurgency goals.® There are positive aspects to many of these projects, but their
effectiveness has also been limited due to a series of issues, ranging from difficulties in under-
standing cultural aspects of the informal sector to the contradictory goals within some of these
projects. In some instances, international programs have actually made local dispute resolution
more difficult, while smaller Afghan-led initiatives have been somewhat more effective.

'This section addresses primarily a series of programs that deal directly with the informal
justice sector, beginning with some of the newest and largest in financial terms. Due to the
politicized nature of how disputes are resolved in Afghanistan, any project that involves local
political actors has the potential to create repercussions in how local disputes are resolved in
the immediate term as well as in the future. Approaches such as “key leader engagement” by
the military, which tend to increase the political capital of certain local figures at the expense
of others, will shape how disputes are resolved within that community. In such instances, the
simple act of holding a meeting with a leader can increase his reputation in some areas as
someone who has access to international resources or, more dangerously, make them a target
in less secure areas because of their affiliation with international forces. This association can
also alter the balance of power in long-standing local feuds, perhaps generating new disputes
as one lineage takes advantage of its enhanced status to attempt to resolve a disagreement on
its own terms.

At the national level, international support for national figures who are widely believed to
be corrupt shapes the way that Afghans interpret the political options open to them.® The fact
that the international community has continued to favor such leaders has led many Afghans
to believe that warlords and other corrupt officials are likely to remain in power, forcing them
to make political choices in what they feel is an inherently unfair system. This obviously shapes
the way in which disputes are resolved locally. In areas of southern Afghanistan, where Kar-
zai’s tribe, the Popalzai, have greatly consolidated power, both formal and informal bodies will
be more likely to support Popalzai disputants than they might otherwise. This demonstrates
how almost all international policy decisions, or even operational decisions, can impact dispute
resolution all the way down to the local level.

'The “international community” is, of course, not a uniform entity. It comprises a vast as-
sortment of military forces, foreign governments, NGOs, and other civil society groups.” In
terms of informal justice, this multiplicity of groups has generated a wide array of approaches,
ranging from the international military’s attempts to use informal mechanisms as a counter-
insurgency tool to human rights groups’ efforts to monitor and condemn practices that violate
international rights. While USIP, ISAF, and several other bodies hosted a series of meetings
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to attempt to standardize approaches to the informal justice sector, for the most part there
was a general lack of collaboration between groups, often because they perceive each other as
competing for the same funds. This has become a more serious problem with the increase in
funding for these projects and the consequent increase in the number of private contractors
competing for program money.

The result has been a series of projects that occasionally overlap and, despite much re-
search being conducted (a lot of it duplicative), a lacunae in our understanding of informal
justice. This section highlights some of the different approaches to informal justice by different
international groups and attempts to analyze some of the strengths and weaknesses of each
approach with the ultimate goal of understanding how they have shaped access to justice for
Afghans.®

Initial Work on the Justice System

'The initial focus of international attention to the judicial sector after 2001 was on strengthening
formal state justice institutions. The Supreme Court received the majority of funds, followed by
bodies such as the Attorney General’s Office and the Ministry of Justice.”” As one assessment of
the period has pointed out, rule of law was seen as a “capability problem rather than a political
one” and there was “a focus on infrastructure (court building), standards (higher degree qualifi-
cations), increasing staff numbers to meet needs (judges, prosecutors, defense bar), sorting out
applicable laws (monarchist, republican, socialist, mujahedeen, Taliban) and instituting common
procedures.”” Technically the Italian government was given the lead on coordinating justice is-
sues, but in reality, different donors with different priorities tended to fund the projects they
wanted to with limited consultation with the Afghan government or other donors.”

In particular, funds went to programs that were viewed as supporting the international
community’s concerns in the country and were aimed at high-profile issues, such as setting up
a narcotics tribunal and a major crimes task force.”? Efforts to promote legal awareness and
access to justice for basic dispute resolution were not prioritized, nor were debates over the
actual nature and structure of the judicial system. As funds began to come to entities like the
Supreme Court and Ministry of Justice, Afghan officials tended to push for more infrastruc-
ture projects and training for judicial officials both inside the country and abroad. As noted,
these funds increased drastically following the surge of both troops and programming by the
Obama administration in 2009. For example, funding for the State Department’s Bureau of
International Narcotics and Law Enforcement, which spends significant funds on training and
infrastructure, went from $26.5 million in 2006 to $328 million in 2010.7

Afghan officials are often accused of corruption when asking for infrastructure and train-
ing projects, since there is the common perception that it is easiest to siphon money off such
projects, but there is some logic to these requests. Such projects were seen by many government
officials as more likely to yield immediate returns, whereas they had no control over whether
international donors would continue funding longer-term capacity building or reform-orient-
ed projects. Short-term infusions left officials with more control of how the money was spent.
At the same time, of course, corrupt officials were able to skim funds off of these cash-heavy
projects more easily, which they could then use to solidify their own patronage networks. Con-
struction projects, in particular, are cited by Afghans and internationals alike as particularly
easy to take money from.”

By 2008, however, it became increasingly clear that both the government of Afghanistan
and the international military controlled less and less of the country, and that the Afghan
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government structures, particularly the judiciary, were ineffective and unpopular. The priorities
and approaches taken by different organizations therefore began to shift, especially as some
observers began to associate the increase of the insurgency to the ineffectiveness of the govern-
ment’s service provision. This shift included a rather uncomfortable attempt to reshape some
of these statebuilding programs to fit a new counterinsurgency approach that began to focus
on winning hearts and minds of local communities through improving local governance. For
justice programs, this meant a shift from working to create ideal state institutions to looking
at how local communities were currently resolving disputes and asking what programs could
be applied that would encourage stabilization through improved dispute resolution. In addi-
tion, President Barack Obama’s announced timeline for withdrawal meant that projects were
expected to work under stricter deadlines. Many projects were tasked with producing tangible
results within eighteen months or less, causing both government agencies and NGOs receiving
U.S. funding to scramble to find new ways of demonstrating their utility.

For the rule-of-law sector, this deadline meant a new interest in the informal justice sec-
tor, which had previously been widely ignored by the international community. As General
Stanley McChrystal’s 2009 initial assessment report declared, ISAF must work with the gov-
ernment of Afghanistan “to develop a clear mandate and boundaries for local informal justice
systems.”” This assessment prompted a series of new strategies to strengthen both formal
and informal justice mechanisms, including suggestions such as roaming courts and quick
response “justice teams.” As the Obama administration reworked its focus on Afghanistan—
surging the number of troops in late 2009, appointing high-profile diplomats such as Rich-
ard Holbrooke to the area, and dramatically increasing the amount of aid flowing into the
country—a wide variety of justice support projects were quickly conceived and implemented.
Unfortunately, the haste with which these programs were conceived and the incomplete un-
derstanding of the informal justice sector meant that this confusing array of projects has
generally not had its intended impact. In some instances, international programs have actually

made local dispute resolution more difficult.

Military Engagement: Prisoner Review Shuras and the
“Shura Strategy”

Frustration on the military side of the international intervention at the slow rate of planning
and implementation of civilian-led projects led to an increasing military involvement in a se-
ries of rule-of-law projects, which is historically not an area that the military has been heavily
involved in. The increasing emphasis on counterinsurgency led to a focus on local engagement
and on building relationships with community leaders. Such “soft” approaches are at the heart
of what some have described as the military’s “shura strategy.””® The sense of urgency and the
pace of counterinsurgency efforts meant troops were often much quicker to embrace the con-
cept of informal justice than their civilian counterparts. The capacity of the military to provide
security meant that the military was in fact better suited to deal with project implementation in
unstable areas. At the same time, however, the military’s focus on short-term stabilization over
long-term development and its lack of experience working in some of these areas led to a series
of projects that saw short-term gains but ultimately complicated local dispute resolution.”
There has been little central direction on how military units deal with informal justice
mechanisms. There is no coherent policy for those units on the ground as to how they should
think about or approach informal justice mechanisms. The international military has also

issued few statements or directives to troops on how they should interact with informal
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dispute resolution bodies. One of the few exceptions to this is a document pulled together by
the Interagency Planning and Implementation Team that outlines some basic issues with in-
formal justice mechanisms but gives little concrete direction.”® This ambiguity leads the young
troops on the ground to deal with local leaders as they see fit, something that they have been
effective at in many cases.

Two examples of the general types of programs the international military has set up are
prisoner review shuras and prisoner release shuras. The international military has embraced
both these mechanisms in the hopes of creating a more effective detainee system that both
processes prisoners expeditiously and is supported by local communities.

Prisoner review shuras bring together a mix of ISAF officials, representatives from the Af-
ghan security forces—such as the Afghan National Army, the Afghan National Police, and
NDS—the district governor, and community representatives to review evidence against pris-
oners, many of whom were detained by ISAF. Typically these shuras are set up on an ad hoc
basis but may be done more systematically in some areas. These councils aim at eliminating
arbitrary detention and ensuring that prisoners are not detained without being charged beyond
the seventy-two hours mandated by Afghan law.

'The prisoner review programs are often combined with efforts to establish formal mecha-
nisms in insecure areas. In some cases, they are set up as an interim transition board before
districts have prosecutors in place. Evidence suggests, however, that in some cases these councils
have had a lasting negative impact on the establishment of a functional justice system because
they allow the district chief of police to consolidate power and sideline the new prosecutors once
they arrive.” For example, in one district in Helmand with no prosecutor, a police chief partnered
with coalition forces and was able to take almost complete control of the process of detaining and
trying those captured by international military forces. When a prosecutor was finally brought to
the area, the police chief, reluctant to forfeit any power, effectively sidelined him.

Prisoner release shuras tend to be largely ceremonial and are composed of members of the
international military, detainees who are being released, community members who are vouch-
ing for the released detainees, and a handful of Afghan officials. Ideally these are meant to be
venues in which community leaders take responsibility for detainees for whom the military
does not have sufficient evidence to implicate in a serious crime. If the individual detainee
is arrested again, there is the threat of negative repercussions for the community. However,
in actuality, discussions with military and civilian officials reveal the challenges of organizing
such events and managing information around them. This means the military is not always
sure who the elders are who are accepting the prisoners and thus struggle with tracking the
detainees after their release. The threats of negative repercussions if the men return to fight-
ing also remained vague, while the repercussions themselves would have been of questionable
legality under Afghan law. In cases observed by USIP researchers, no community leaders were
ever actually held accountable if released detainees did return to fighting. The release shuras
that USIP attended revealed higher levels of interaction between community leaders and the
international military than were observed in other attempts to meet with community leaders,
but they were also fairly disorganized, with elders coming and going and not always from the
same areas as the detainees.

Interestingly, while of more dubious legal status since there is no real process under Afghan
law that would allow for such a transfer of responsibility to local elders, local communities
are reported to support prisoner review shuras because they decrease arbitrary detention and
increase transparency at the local level.** USIP interviews with Marines operating these shuras

suggested that given the difficulty of transporting prisoners, securing evidence, and setting up
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courts, prisoner review shuras present a utilitarian alternative. They are generally spoken of
positively by respondents in the few studies that have been done (though, with the exception
of Sarah Ladbury’s 2010 study, attempts to analyze these mechanisms have admittedly been
limited). Prisoner review shuras do seem to have improved both cooperation between interna-
tional troops and Afghan security forces and increased the perception of transparency of the
detention process for many Afghans.®!

What is more worrying about these mechanisms is the long-term precedents that they
are establishing. In the cases that USIP studied directly, the international military has a very
limited amount of information on those involved in either prisoner review or release shuras.
Particularly in the case of prisoner review shuras, it is easy to see how a certain corrupt district
governor or powerful local elder could dominate these forums and essentially use them as a
means for making the international military detainee system an extension of their own local
patronage networks. This has the potential to also undermine the role of legitimate govern-
ment institutions. Furthermore, while the military often focuses on this type of work because
they feel that they have no alternatives, their short-term priorities often conflict with the long-
term investments needed to promote justice.

Concern about stabilization and winning hearts and minds often leads to quick fixes that
rely on local leaders who may or may not have the community’s best interests in mind. Many
Afghans complain that the international military has limited knowledge of local politics and
may not be selecting those leaders that best represent the community. Military decisions on
who to engage with—made in haste, without proper analysis of the local context—can upset
certain balances and actually empower those who have impeded the provision of justice in
a given community. In conversations with military officers, particularly before campaigns to
reclaim areas in the south, there is a clear awareness of these issues, but also little sense of how
to address them. This reliance on quick fixes may actually be counterproductive to counterin-
surgency objectives over an extended period of time since it can breed resentment of both the

international military and the government of Afghanistan.

Large-Scale, Internationally Sponsored Governance Projects

By far the most money on informal justice has been spent by the American and British govern-
ments on a series of projects to work with local communities to improve rule of law and, more
generally, local governance. Information about these projects is often not released publicly,
making thorough assessments difficult. But even the publicly accessible information provides
some insight into the challenges they have faced.

As USAID and other funders dedicated resources to the informal justice sector, project
design was initially driven by a demand from ISAF for civilian actors to create quick-impact
programs as part of the “hold” stage of the stabilization strategy’s “clear, hold, build” mandate
with little concern about the long-term impact of these projects.

A prime example was ASOP. The project was primarily a local governance initiative to
establish district-level councils. These councils were often described as a predecessor or a
stand-in for the constitutionally mandated district and village councils that are supposed to
be elected.®? The ASOP “clections” were not from a district-wide constituency but from a list
of local elders created by the district governor and DFID employees in consultation with local
community members. These were elections in the sense that those on this list of local elders
were able to vote, but the elections were not inclusive in that others were not permitted to vote

or run. Once elected, each council had three subcommittees that focused on justice, security,
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and social and economic development. The justice subcommittee was expected to meet in
order to resolve disputes that were then supposed to be recorded in a log book.® Some training
was ideally done, but it seems to have focused primarily on building the capacity of the elders’
administrative skills.

Ladbury reports that ASOP shura members in Helmand received a salary of $120 a month,
which, at the time, was nearly double the salary of local prosecutors, along with funds for council-
supported projects of approximately £250,000 (roughly $400,000) a year as of 2010, a large per-
centage of which is spent on development projects.** DFID’s staft worked closely with elders and
the district government, providing training and support for the councils. The lack of security in
some of the districts, however, hampered this work. In some of the districts that USIP visited the
influence of the councils did not seem to have spread far beyond the district center.®

Based upon the initial councils set up in Helmand and sponsored by DFID, USAID is-
sued a request for proposals for a large contract to roll out similar programs in eighty “key”
districts across the country.®® While technically a national-level initiative of the government
of Afghanistan, both the British and American versions of the ASOP program were funded
and heavily steered by international donors. In Helmand, DFID employees and stabilization
advisers from the Provincial Reconstruction Team (PRT) on forward operating bases orga-
nize much of the election process, meet with government officials, and oversee the project.
At a national level, the American version of ASOP did seem to coordinate more closely with
IDLG. Despite the overlapping design of these ASOP councils, the versions sponsored by
the British and the Americans were set up with a limited amount of consultation with each
other.%”

USIP visited over a dozen of these districts where ASOP was operating. Discussions with
residents in these districts suggested that the influence of ASOP councils was primarily re-
stricted to the district center. This contention is supported by a selection of justice subcommit-
tee records analyzed by Sarah Ladbury, primarily from shopkeepers and homeowners in the
district bazaar, which suggest that the group’s influence does not reach far beyond the bazaar.
In 2010, Ladbury reported that councils were hearing on average two to four cases a month in
Helmand, and “the number does not appear to be increasing.”® Similarly, in districts in Hel-
mand where USIP research projects overlapped with ASOP councils, there were no reports
of the justice subcommittees playing an important role in resolving local disputes.® Opinions
were also split in a survey overseen by Ladbury as to whether these councils were linking the
government with the people, increasing awareness of human rights or access to justice for ex-
cluded groups. It is possible that this changed as the committees gained more traction.

At the national level, political tensions within the government of Afghanistan were exac-
erbated by this new international funding. The Ministry of Rural Rehabilitation and Develop-
ment (MRRD), whose National Solidarity Program (NSP) was considered by many to be the
premier local governance program in the country, argued that the local councils already set
up by the NSP program should be the focus of local governance efforts. In the meantime, the
IDLG has used funding from the British and the Americans to strengthen its position vis-a-
vis other Afghan government institutions. As a new government entity that has the reputation
for being heavily influenced by young, Westernized Afghans with connections to interna-
tional embassies, the IDLG has created resentment among many within Kabul’s established
bureaucracies. Afghan justice officials complained that ASOP’s justice subcommittees were
infringing on the jurisdiction of the Ministry of Justice. Complicating this situation even more
is the fact that USAID engaged another contractor to work on the informal system, creating
tensions between these programs and between Afghan officials.
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USAID and Informal Justice

While USAID’s ASOP councils were only partially involved in informal justice, another
USAID contract was awarded to a different U.S.-based contractor in 2010 to work specifi-
cally with the justice sector in four districts in Kandahar and Nangarhar (in some cases these
districts overlapped with USAID’s ASOP districts). The $25 million contract was initially
awarded for work on both formal and informal justice-sector projects to a single contractor.
Following a critical story on the contract and the issue of the “fast-track” process in the U.S.
media and a lawsuit by another private contractor, USAID split the contract into two com-
ponents. One addressed the formal sector and the other the informal sector.”’ The setup and
ultimate success of the project was therefore aftected by the fact that, from the earliest phase of
the project, contracting arrangements generated tensions between groups that ideally should
have been coordinating justice efforts.

In early 2010, the contractor that had been awarded the informal component began its
work by setting up three offices in Kabul, Jalalabad, and Kandahar and recruiting an expert
on informal dispute resolution and a team of Afghans with experience in the area. One of the
challenges that the contractor faced during this period was that both the U.S. military and US-
AID had significant input in determining the districts where the contractor would be working.
'The military in particular pushed the contractor to work in some of the least secure districts in
the east and the south, where it felt the need for rule-of-law work was the greatest, but where
the logistics were also the most challenging.

'The initial design of the contractor’s project was intended as a counterinsurgency and sta-
bilization project in which consultants went into areas that had been recently “cleared” by the
military and immediately assisted in the resolving of disputes. Within the U.S. embassy and
USAID, it was debated whether such an approach was feasible and how it could fit with the way
that USAID traditionally conceived of its mandate as an institution focused on development,
not counterinsurgency. The military’s approach to informal justice in counterinsurgency appears
based on the assumption that the problem in unstable areas is that the informal sector has ceased
to exist, and an informal stopgap is needed before formal government structures may be brought
in. This is, however, rarely the case. Informal authorities may be in hiding or delegitimized, but
this does not mean that importing new mechanisms or simply convening “traditional” forums
can effectively replace traditional processes for dispute resolution. More often than not, the real
goal of the military in such situations is simply to have civilians deal with justice and other issues
that they see as beyond their responsibility. These conflicting positions between the military, the
embassy, and USAID made program design especially challenging.

'The project was initially designed as follows: Once set up in a district, the contractor would
hold workshops, implement publicity campaigns about justice issues, and carry out some legal
advocacy work (see, for example, box 11). In conversations with those attending workshops,
there was a tendency for participants to speak of these programs positively, while in interviews
with those not directly included, there was general confusion over what the actual focus of the
project was. Reports by the contractor at the time provided no evidence that these training ses-
sions improved the ability of participants to resolve disputes or weaken the insurgency.

By the time the contractor’s initial contract was set to expire a year later, the focus of the
project had shifted yet again. Both contractor employees and U.S. embassy officials were dis-
cussing the goals of supporting informal justice as a means of statebuilding, where the contrac-
tor’s project was meant to assist informal actors in accessing the formal sector as a counterinsur-
gency tactic (this shift was facilitated by the fact that an entirely new group of embassy officials
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Box 11. Action Plan from Kandahar City Assessment, June 2011:
1. Foster links between state and ADR processes

2. Raise ADR actor awareness of Afghan and Islamic law

3. Support elder network

4.  Lessen bias/corruption in ADR and state justice

5

Support women'’s role in and access to ADR mechanisms

Source: Checchi and Company Consulting, “Assessment and Action Plan Sub-District 9, Kandahar City,” June 2011, 17-18.

began to oversee the contract and most of the key figures at the contractor had also changed).
By this point, certain military officers maintained interest in the work that the contractor was
doing, but few of them described it as an effective counterinsurgency tool, and there appears
to have been little to no actual programmatic cooperation with the military. While there was
sound reasoning behind some of these shifts, it is also clear that any major thematic shifts in a
short, one-year project are likely to undermine the effectiveness of the project as a whole.
Interviews with both contractor employees and U.S. government officials reveal some of
the challenges of working on projects contracted by USAID. The need for embassy officials to
demonstrate gains within a 12-18 month deployment period often puts pressure on contrac-
tors to focus on projects that can generate short-term outputs instead of long-term impact. In
some sectors, such as road construction, progress can be easily quantifiable in terms of miles
of roads paved. But rule-of-law initiatives do not lend themselves to this sort of quantifica-
tion. One quantitative indicator for rule-of-law projects, for example, has been the number
of participants at sponsored workshops. This number, however, does not demonstrate what
participants learned or what the impact of these workshops was beyond the fact that they were
simply well attended. For issues such as access to justice that may take years to change, the need
to demonstrate success rapidly and in quantifiable terms can lead to shifts in strategies that

ultimately make programs less likely to succeed.

Overlapping Governance and Development Projects

In addition to the internationally sponsored projects, such as those described above that target
primarily rule-of-law issues, as well as the ASOP program that focused on dispute resolution
as a subset of local governance, there have been a series of other projects focusing on gover-
nance and development that have impacted the local dispute resolution landscape—intention-
ally and unintentionally. The most interesting of these, and the ones with the greatest potential
for altering dispute resolution for better or for worse, are those that focus on creating local
councils. Since much of what these projects intend to do is beyond the scope of this report, the
focus will be on the ways in which such programs potentially impact informal dispute resolu-
tion rather than on full descriptions of the programs themselves.

'The NSP, funded by the World Bank and implemented across the country by a series of
Afghan and international NGOs, is based on the establishment of Community Development
Councils (CDCs) to oversee small-scale development grants. The CDCs were chosen through
local election processes run by various international NGOs. These councils were meant to
ensure community input into how development funds were spent and to encourage transpar-
ency in both development and local governance. In some areas the funding for these projects
has essentially ended, but in other places, CDCs are seen by NGOs as effective mechanisms
for reaching local communities. As a result they have continued to receive funds from other
sources or have established relationships with figures such as district governors.
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In areas where USIP has conducted research, CDCs have been reported as having both
positive and negative effects on dispute resolution. The effects appear to be based primar-
ily on the skill of the implementing NGO and the extent to which CDCs build upon local
governance structures that were in place before the program arrived. In general, CDCs are not
designed to resolve disputes, except when those disputes are related to specific development
projects, but in some areas they have taken on this role. This was particularly true, among areas
where USIP has conducted research, in Nangarhar province. Instances of CDCs becoming
involved in dispute resolution have also been reported in Kandahar and other areas.”

This trend has been heightened by the fact that in some areas both NGOs and other
international organizations have begun to use CDCs to distribute funds from other sources
for projects not necessarily related to NSP directly. This has generally been done in an unsys-
tematic manner, making the role of CDCs highly variable from area to area and often leaving
communities with a poor understanding of the goals of the program. In some cases, this access
to funds has increased the CDCs’ political capital, making them more important actors in
the local justice landscape and encouraging disputants to bring more cases to them. This can
be a positive thing if a CDC has actually been chosen in a transparent manner and is fairly
representative of the community. But since district- and village-level elections have not been
held, the CDC election process has not been standardized, and different NGOs interact with
CDCs in very different manners. In some cases this means that effective local dispute resolu-
tion mechanisms have been marginalized when skilled elders and reconcilers have not been
selected for the CDCs. These issues arise not just in the case of NSP-sponsored councils but
also for multiple other councils that have been set up by NGOs or simply empowered by the
influx of funds that they bring with them. While such funds might be strictly development
oriented, international funders often do not consider how control of new projects might dam-
age current dispute resolution structures.

More worrying for long-term local governance in Afghanistan is the way in which these
councils, new and externally sponsored, overlap and threaten to undermine the authority of
bodies that had previously been providing local justice and governance. As new, competing
sources of local authority, they tend to gain legitimacy by distributing external funds rather
than by responding to the community and its needs.”? There are multiple reasons why interna-
tional donors and the military have incentives to set up new bodies, ranging from a simple lack
of knowledge of the area to the desire to claim credit for anything that the council eventually
achieves. Partially as a result, the lack of coordination between the government of Afghanistan
(including bodies within the government such as the MRRD and IDLG) and international
donors has led to a growth of local bodies claiming various sources of legitimacy. Ultimately
this not only makes the delivery of resources less effective but also makes these bodies less
responsive to local communities and weakens their ability to resolve disputes and enforce these

resolutions through political and social pressure.

Other Organizations and Approaches
Local Afghan Organizations

In addition to the projects primarily implemented by international organizations, there is a
group of local organizations currently engaged in informal dispute resolution projects. These
organizations are Afghan-run but generally rely on small-scale international grants and
funding. They tend to have better local connections and local knowledge than international

organizations and are more culturally aware and more interested in the long-term goals of
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promoting locally legitimate forms of justice in Afghanistan. But they are also limited by both
weak capacity and uncertain access to funds.

One example of these is the network of maliks or community leaders set up by the Welfare
Association for the Development of Afghanistan (WADAN), which provides local elders with
training on governance and on other issues. They also provide networking opportunities, so
that elders may work with each other to discuss issues around governance and local conflict
resolution. One of the strengths of this type of approach is that, because it is Afghanistan-
based and committed to the long-term welfare of communities, organizations work to es-
tablish long-lasting relationships and are flexible enough to reshape their projects to fit lo-
cal contexts and constraints. Those involved in WADAN’s networks have now been working
together for several years and have an impressive reach across the country, currently operating
in thirty-four provinces.

Such local programming also has the ability to be more flexible than projects run by large
international contractors. For example, Cooperation for Peace and Unity (CPAU), funded by
USIP, began by setting up district-level “peace shuras”in the Shomali Plain north of Kabul. For
the most part these shuras were new creations that were both labor intensive and overlapped
with other local bodies. But some of them proved successful in creating venues that facilitated
the discussion and resolution of certain types of community disputes.” Realizing that it was
potentially more effective to deal with bodies that were already in place, the CPAU more re-
cently began to work with peace shuras that were pulled directly from the cluster CDCs run
by the NSP. This allows CPAU to do the same work but in a way that is more effective and
less disruptive to local communities without duplication. This approach also enhances and
consolidates structures already in place in a way that will add to the legitimacy and effectiveness
of local governance. Setting up parallel structures may help dispute resolution in some areas,
particularly where the informal system has been under attack, but risks being an inefficient and
potentially disruptive use of economic and political capital.

At the same time, there are drawbacks to this commitment to communities. One example
is that Afghan NGOs are far more hesitant than international NGOs to work on women's is-
sues, since they realize how sensitive these issues are to communities and are concerned about
the potential impact of pushing these issues on their future relationships with these groups.
For a similar reason, they are less likely to try bold approaches like challenging local strongmen
and government officials. The biggest challenges these organizations face, however, is the way
in which funding constraints shape their programming.

In many instances, organizations are quite open about the ways in which they alter the
description of their ongoing projects in an attempt to gain funding from a variety of sources.
In other instances, however, NGOs have had to make serious programmatic changes in
order to receive continued funding. Typically, the international community favors programs
that involve training, because they are public and easy to monitor. Organizations then feel
pressed to include training aspects to projects even when they do not necessarily feel that
these aspects of their program will have much impact. Often, organizations with extensive
networks of local contacts will work to maintain these networks during gaps in funding, cre-
ating a series of programs that start and stop based upon whether they currently have funds
or not. The recent injections of cash into these types of organizations have actually in some
cases disrupted their work, since they have scrambled to expand and reframe themselves in
order to secure the larger grants that have become available. As this funding is reduced, it
is likely that these organizations will again have major problems sustaining themselves. In
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many cases, they might end up worse off than they were originally or, as has happened in

some cases already, shut down.”

Research-Based Programs

In contrast with organizations that work directly to facilitate dispute resolution, with varying
degrees of success, several other organizations have run medium-sized, research-focused proj-
ects that have not attempted to engage informal mechanisms as much as study them in order
to better inform Afghan and international policy on the informal sector. Most significantly,
the Afghan Research and Evaluation Unit (AREU) had a team of researchers that focused
on specific field sites in Bamyan, Nangarhar, Balkh, and Kabul provinces.” This research was
primarily ethnographic and as a result is more fine grained and location specific than any other
work that has yet been done on informal justice in Afghanistan.

'The research focused particularly on women’s access to justice. Given many of the conser-
vative cultural norms surrounding women in Afghanistan, researchers worked within specific
communities where their goals were known, and they were able to conduct long interviews on
a wide range of sensitive issues that could not be asked in a more formal survey. In particular,
this work reveals some of the challenges women face due to social constraints concerning both
the formal and informal sectors. One of the key arguments of the resulting reports is that it is
not the informal justice mechanisms themselves that are barring women’s access to justice (as
is currently argued by many Afghan and international human rights groups) but that the social
and cultural norms in which these mechanisms are currently working makes accessing justice
challenging regardless of the forum. Similarly, in response to some of the large-scale donor
projects on justice in Afghanistan, these reports confirm that the Afghan conception of justice
itself is different from many of the Western assumptions that drive the design of internation-
ally sponsored justice programs, as discussed in the second section of this present study.

'The upside to AREU’s methodology is that the data tells a rich story that highlights the
variety of manners of resolving disputes, including multiple perspectives on how individual
villages resolve disputes and how women in particular access different venues. The downside to
such an approach, though, is that such a labor-intensive study means that the number of case
studies from different sites is limited and that these types of study do not produce the type
of quantitative data that large-scale donors often demand to justify continued funding of the
sector.

In contrast with this, IDLO, in conjunction with a local Afghan research group, has done
the most serious quantitative study of popular opinions on both the formal and informal sec-
tors across several provinces. The large amount of data that IDLO has gathered is impressive
and analyzes a series of issues with a far greater sample size than any other previous survey. The
type of data that it has gathered includes public preferences for justice mechanism based on the
type of case to be adjudicated (see table 4).%

'The data in table 4 confirm some trends from other research. For example, it suggests that
the majority of the respondents felt that murder was best dealt with by the courts. On the other
hand, domestic violence, an issue deeply tied to the honor of the family, was the type of issue
that respondents clearly favored addressing at the lowest level by using the village jirga.

Of course, there are some issues that necessarily arise when conducting a survey of this
size, such as the basic limitations of survey categories. For instance, surveys tend to supply
only a few bounded options such as “village jirga” or “district jirga,” which do not take into
account the movement of cases between venues and the numerous cases that pass through a

series of venues during their resolution process. Additionally, the number of case studies and
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Table 4. Breakdown of Where Specific Types of Disputes Are More Likely to Be Handled
(by Percentage of Cases)

Court Village jirga District jirga
Murder 56 23 21
Assault 29 33 38
Theft/Robbery 28 36 36
Domestic Violence 13 66 2

the background data gathered was limited so that it was often difficult to determine the effect
of local variables on the data. For example, the degree to which the surveys were conducted in
unstable areas with high levels of banditry would likely shape how respondents feel about the
importance of theft and robbery.””

While AREU and IDLO’s research fill many of the holes in international observers’ un-
derstanding of informal justice in Afghanistan, it has not been possible to combine qualitative
and quantitative approaches so as to provide a more complete picture of dispute resolution
across the country. These projects have also benefited from the fact that their sources of funding
were secured before the projects began, and they were not as shaped by political or economic
pressures as Afghan NGOs or international contractors.

Unfortunately, as international funding for informal issues increased and became increas-
ingly reliant on contractors, both organizations have lost funding for such projects, and many
staff members that previously worked on research projects have left for private contractors.
Despite this, however, they have managed to remain far more impartial in their conclusions
than other groups and have not acted to reshape the local justice landscape, other than perhaps
encouraging local discussions about these issues.

Human Rights and Other Targeted Work

While usually not directly working with the informal justice sector, there are a series of pro-
grams run by human rights organizations that address problems with the formal and informal
sectors. In most cases these groups are focused on the rights of women and children and vo-
ciferously oppose the exchange of women and female children to resolve conflicts, a practice
that still occurs in certain areas of the country. These programs, however, are for the most part
reactive; they provide shelter or support for women who have been victims of these crimes and
encourage greater state prosecution of domestic abuse. Thus far there have been very few hu-
man rights programs designed to address women’s justice issues proactively by piloting meth-
ods for preventing these practices before they occur. Several human rights NGOs or umbrella
organizations, including Global Rights and the Afghan Women’s Network, have also worked
closely on the drafting of the national policy on informal dispute resolution, which is currently
on hold, and have successfully advocated the protection of important rights during the draft-
ing process. However, the lack of work done by these groups or others on quantitative research
makes it difficult to determine the extent to which these abuses occur.

International human rights groups often focus on womens, and occasionally children’s,
difficulty in accessing justice. On the other hand, there has been little discussion of the rights
of minorities in areas that are dominated by specific ethnic groups or tribes. While it is dif-
ficult to quantify these abuses, in several areas where USIP works (supported by observations
by other groups), the difficulty that minorities have in accessing justice in these settings may
be just as great, if not greater, than the challenges that women face. This is particularly true
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in areas where USIP has worked that are ethnically diverse, such as Kunduz, with minority
groups having little say in district-level politics. When disputes arise between members of
different ethnicities, the member of the minority group complains that he or she is almost
always at a disadvantage.

Related to the effort of some human rights groups are a handful of legal awareness pro-
grams currently being run that sometimes affect informal actors. The United Nations Develop-
ment Programme, for example, ran several legal and constitutional-rights awareness training
sessions for informal actors in order to increase access to justice at the district level in several
provinces. While these programs may have increased the knowledge of the national legal sys-
tem among local actors, their impact will be extremely limited if they do not address the core
issue of why local leaders choose to resolve disputes in certain ways and not others. A simple
increase in information does little if elders do not see an incentive to change the ways in
which they are resolving disputes. In some instances, organizations have worked to increase
knowledge while providing actual assistance to accessing the formal system. The Norwegian
Refugee Council (NRC), which works primarily on rights for returning refugees, many of
whom lost land while outside of the country, supports paralegals who often divert cases from
the formal system to the informal when they feel that these venues are more likely to provide
their clients with a just resolution. The reach of these groups, however, is limited, particularly
when compared with the vast amounts being spent by international donors like USAID and
DFID on the one hand and with the on-the-ground capacity and local knowledge of Afghan
organizations on the other hand.

USIP’s Work with Informal Justice Mechanisms

USIP has been working on informal justice in Afghanistan since 2002. This work has taken
several forms, from the awarding of grants to Afghan NGOs to USIP staff working directly
with local elders. In contrast to some of the internationally sponsored programs described ear-
lier, most of USIP’s work has been on a smaller, more local scale. These programs were set up
primarily as pilots, aimed at testing approaches and generating ideas for interacting with the
informal justice sector. The goals of each program were to facilitate dispute resolution, increase
access to justice, and improve constructive cooperation between communities and the Afghan
state, all while learning as much as possible about how the informal justice sector functions.
'This section outlines several of these basic approaches, describes USIP’s work, and evaluates
both lessons learned and some of the challenges that these approaches have encountered.

Approaches Taken by USIP

USIP’s work generally focused on the following types of projects: (1) projects that were pure-
ly research driven; (2) projects that focused on building the capacity of informal actors to
approach the formal sector, often times through training about the formal sector; (3) pro-
jects that facilitated cooperation and linkages between the formal and informal sectors;
(4) projects that established networks of informal leaders to facilitate dispute resolution; and
(5) projects that established councils to resolve disputes (for a breakdown of projects in these
categories, see table 5). USIP-sponsored projects, in part because of their nature as pilot proj-
ects, often used a series of these approaches simultaneously (see, for example, box 12). There
was also cooperation between projects, with projects learning from each other and refining
their approaches over time, primarily through informal conversations with USIP and with

each other but also through a series of more formal roundtable presentations to other groups
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Box 12. Objectives of TLO’s Linkages Project
1. Gain a better understanding of the current justice situation.

2. Work to build confidence and trust between the traditional and state justice systems through
systematic interaction, dialogue, and exchange.

3. Test a potential model as a pilot for dispute resolution that constructively links the traditional and
state justice systems.

4. Develop means to improve how justice is provided in Afghanistan through linkages developed
between the two systems.

working with the informal sector. All projects also had at least some research component to
them.
More specifically, USIP’s work included the following:

m  In 2010-11, USIP staff conducted research on the formal and informal systems in both
urban and rural areas in Kabul and Parwan provinces. This research was aimed at gen-
erating baseline data and an understanding of the justice landscape in one of the more
urban parts of the country. This included an in-depth study of informal aspects of cases
in the district civil, commercial, and criminal courts of Kabul, as well as work in several
ethnically heterogeneous districts in the Shomali Plain, north of Kabul.

® In 2009, the NRC implemented a USIP project aimed primarily at providing training in
legal awareness for 503 community leaders from sixty-four villages. The project also
studied the relationship between formal and informal sectors that included several
roundtable discussions between formal and informal community leaders.

®  Beginning in early 2009, The Liaison Office (TLO) began work on linkages between
formal and informal justice sectors in two districts in Nangarhar and Paktya. In 2010,
this work was expanded to include two additional districts in both Paktya and Nangarhar
and districts in Helmand, Nimroz, and Uruzgan. These pilots aimed at initially conduct-
ing research and then piloting context-specific approaches for creating links between
formal and informal actors, including ideas such as hosting roundtables among both
government officials and community leaders and formalizing the documentation process
of informal decision makers. In later iterations, TLO organized “justice shuras” to resolve
disputes, establish linkages with formal actors, and facilitate other program
components.

m In 2010, CPAU began working on a similar linkage project in Takhar and Kunduz,
aimed at building bridges between the formal and informal sectors using a series of peace
councils (similar to shuras), some of which had been established previously by CPAU and
some of which CPAU established under the program auspices. CPAU also provided the
peace council members with justice support workers, who were often law students,”® and
offered a range of services, including providing legal advice, helping to direct cases to
both formal and informal mechanisms, seeking advice from judges, providing transpor-
tation for those working to resolve disputes, and ensuring that informal decisions did not
violate Afghan law.

®m In 2010, USIP helped set up two Provincial Dispute Resolution Councils (DRCs) that
brought together respected elders, tribal leaders, and religious leaders from Kunar and
Nangarhar to work with the Ministry of Border and Tribal Affairs and the respective
provincial governors. The objective of the project was both to resolve high-level, pro-
longed disputes and to foster cooperation between formal and informal actors on political
conflicts in the two target provinces. Serving more as a network of respected mediators
than as a formal commission, the DRCs recorded and were involved in the resolution of
over 150 disputes in the project’s twelve months. USIP served primarily as a coordinating
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Table 5. USIP Informal Justice Project Approaches

Primary Approach Implementer Provinces
Research USIP staff Kabul and Parwan
Linking formal and informal TLO Paktya, Nangarhar, Helmand,
sectors Nimroz, and Uruzgan

CPAU Kunduz and Takhar

NRC Herat
Establishing networks USIP staff Kunar and Nangarhar
Establishing councils TLO Khost and Paktya

body, improving communication between local leaders and government officials.
Employees also recorded the resolution of disputes and brought both councils together
for basic training and facilitation workshops. This project was expanded in 2012, con-
tinuing the DRC in Nangarhar province and bringing together new DRCs in Logar,
Wardak, and Parwan provinces.

m TLO also worked on developing a Commission on Conflict Mediation (CCM) in
Paktya and Khost provinces, which involved bringing together a group of local elders
with the provincial governors to work primarily on land cases, as well as some criminal
cases where land was a major underlying reason for the crime. The CCMs functioned
more as councils than the network-type structures of the DRCs and worked only on
government-approved cases. This limited the number of cases handled but also ensured
greater buy-in by key government officials.

What Has Worked for USIP?

Beyond these specific lessons learned and challenges, USIP’s pilots point to the fact that well-
defined, small-scale programs engaging the informal justice sector can be successful at pro-
moting dispute resolution, increasing access to locally legitimate justice, and strengthening
state-community cooperation.

In general, USIP found that programs that focused on training and capacity building in
the informal sector were appreciated by those who participated in them, but they faced serious
challenges when looked at in terms of cost effectiveness and sustainability. There are simply
too many elders involved in dispute resolution to all be trained. It is also paradoxical that much
of the current interest in the informal system, which has led to the idea of training elders, is
precisely because those in the formal system have not received enough training.

Research-oriented approaches can help other organizations better understand local justice
issues, but they have not demonstrated a significant ability to affect change beyond the dia-
logues and discussions that they initiate. These discussions often have value in and of them-
selves, but it is difficult to scale up their impact strictly through hosting workshops or confer-
ences that help actors analyze key issues in dispute resolution. Research needs to be a key
component of any project, but it must be combined with other methods if it is to improve the
impact of assistance to informal dispute resolution or at least ensure that these interventions
do not have negative impacts—for example, by further empowering individuals or mechanisms
that infringe on the rights of others, introducing unsustainable practices, or generating conflict
between informal and formal systems.

Research that has compared programs that establish new dispute resolution councils to those

that emphasize better networking between councils and leaders who are already in place tends
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to demonstrate that the networking approach is more eftective and less likely to cause political
backlash. New councils may be useful in certain instances where there is a genuine political vacu-
um (rare in Afghanistan) or where political tensions mean that a new council that distances itself
from other political actors in the area is useful (as in the case of the CCM and the new governor
of Khost). In general, however, most parts of the country have councils already resolving disputes
(most without international assistance). New councils established by outsiders (such as USAID’s
ASOP program) may have different memberships and end up competing with each other” or
have the same or similar membership as previously existing councils and therefore be redundant.
In most cases studied by USIP, there is actually a mixture of both. In one district, the district
council was essentially paralyzed due to the constant turmoil over who was on what council and
who was not. Almost every time that the district council met, small spats broke out over who
should be participating, with many claiming that since they were on other councils, they should
also be granted a seat in the main district council. Many participants claimed that the council had
not achieved anything in the past year due to these conflicts.

USIP has found that projects that focused on creating and supporting networks and link-
ages between elders or councils already in existence and government officials tend to be more
effective in encouraging dispute resolution, increasing access to justice, and strengthening the
ties between the government and the community. These attempts at facilitation and coopera-
tion were the most productive when building on local innovations to resolve conflict. Using
the strengths that implementing partners had (in terms of encouraging cooperation, setting
up meetings, analyzing local issues with dispute resolution, and so forth), these projects al-
lowed the political negotiations that are most important in improving the dispute resolution
landscape to occur more organically. As noted earlier, the central problem is that the greatest
barriers to dispute resolution tend to be determined by local political issues, such as the rela-
tionship between a district governor and local elders, but internationally sponsored projects
generally lack the knowledge, capacity, and desire to intervene in such political issues—issues
that, of course, are deeply embedded in the social, economic, and religious landscape of each
area. Thus, the best approaches are projects that help create an environment for local politi-
cal change and that strengthen linkages between existing formal and informal actors. These
approaches essentially give both sides something that they want: Government officials get
improved visibility on local issues and increased local legitimacy, while local leaders see their
decisions gain some official sanction, which they hope will decrease the likelihood of later state
interference in issues that they see as primarily community based. Internationally supported
projects that are able to help create this sort of win-win outcome are likely to be more effective
and more sustainable.

In addition to such win-win approaches, some programmatic approaches were taken to
make informal decisions more transparent, more enforceable, and therefore more likely to be
accepted by the state. Chief among these was the recording of local decisions, which was done
extensively in both USIP-supported linkage projects and in the DRC. The way decisions were
recorded varied but most records included the names of the disputants, the names of those
resolving the case, and basic details of the dispute. The purpose was to ensure that basic details
were preserved without making forms so onerous that they were unlikely to be used. The prac-
tice of recording decisions may have a long-term effect on the quality of justice, as parties may
be less likely to reignite an old feud when there is documentation of its resolution. Though this
long-term benefit is speculative for now, there was evidence for it from conversations in which
respondents discussed the potential value of such documentation. It would be worthwhile to

test this hypothesis several years from now.
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'The potential value of recording informal decisions is particularly apparent in the case of
land disputes that deal with land titles from numerous previous regimes. Land titles, in theory,
determine ownership, but due to changing governments over the past three decades, this func-
tion is not consistently effective as the same land may be covered by multiple, overlapping title
documents. Therefore, land disputes continue even when there is formal documentation. As
a result, more extensive documentation appears to have a mixed impact. In most areas where
USIP conducted research, land titles were helpful, but ultimately community consensus seems
to have been more important in determining ownership. As a result, communities were often
already aware of the importance of documenting certain cases. TLO estimated in Ahmad
Abad, Paktya, that 50 percent of cases were already being documented before they began their
work, with similar trends being reported in other areas.

Attempts to register informal cases with government officials have had mixed results.
Disputants claimed that bringing a decision to the court or the Department of Civil Affairs
opened the door to more rent-seeking opportunities, with either judges or lower level adminis-
trators asking for fees for registration or simply for providing government forms. Government
officials, particularly when approached by projects sponsored with international funds, often
expect some sort of payment in exchange for their cooperation, even when it is clearly in their
interest to cooperate. Another disincentive to registering decisions on land disputes, expressed
by some interviewees, was the possibility that the government would tax the owner of the land.
At the same time, the formal system struggles with its own systems of documentation and re-
cord storage. In one case, a court official expressed strong support for informal decisions being
registered in his office, even while having no documentation of the cases that he was working
on in the formal court system.'®

Experience suggests that there are some things that can be done to increase efficient co-
operation and complementarity between the formal and informal justice sectors, but most of
these involve creating political space for local community leaders and government officials to
negotiate and improve cooperation, rather than relying on quick fixes such as training sessions
that tend to be proposed by international donors. While there may be some benefit to pro-
grams that encourage structural issues, the key for their success is cooperation between local

leaders and government officials.

Challenges and Concerns in USIP’s Work

While achieving some successes, USIPs initiatives also highlight clear challenges that all jus-
tice projects face in Afghanistan.

Monitoring and Evaluation

One of the greatest challenges, particularly for small-scale projects with limited staff and funds,
is conducting effective monitoring and evaluation. Monitoring and evaluation is too often
dismissed as an auxiliary aspect of projects and sometimes as a waste of resources. Instead,
monitoring and evaluation should be used to constantly test project assumptions, providing
ongoing feedback that can be used to adjust a project to shifting conditions. If programs are to
be context-responsive, they need to be iterative and capable of adjusting to meet the changing
demands of the local community.

Ideally, research on dispute resolution would include surveys and interviews of all those
involved in the dispute resolution process, outside observers, and baseline data collection. The
scope of most of the programs funded by USIP, however, combined with challenges such as

security and limited access to certain areas, meant that evaluations in each project had to be
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targeted and small in scope. Most projects used different approaches: NRC relied heavily on a
series of “knowledge, attitudes, and practices” questionnaires that measured understandings of
the formal sector but did not necessarily reveal much about satisfaction (or dissatisfaction) with
informal systems. CPAU evaluated its work more qualitatively, through a series of interviews
that were more in-depth but less able to assess change since they were less effective at estab-
lishing a measurable baseline. CPAU augmented its questionnaires with some quantitative
studies, while TLO remained primarily qualitative.

'These approaches, in turn, created certain biases, which in some cases revealed beneficial
insights to specific aspects of the informal system but in other instances made the comparison
of results difficult. For example, TLO has developed strong networks of elders that it depends
upon for the majority of its information. This provides a level of depth about the local politi-
cal landscape that most other research in Afghanistan lacks. At the same time, their analysis
tends to focus exclusively on those resolving the disputes, as opposed to those involved in the
disputes. Similarly, NRC relied heavily on cases brought to them, which they then assigned
to legal councilors, who sometimes steered cases toward the formal system and other times
the informal. This created an inherent bias in its data since cases only came from those who
were willing to use the formal sector to resolve their disputes. Similar problems arise in other
projects that focus on human rights issues, where data tend to be drawn solely from those who
have been victims of certain violations, as opposed to those who are more satisfied with how
the system functions.

There is also a tension between attempting to maintain high-quality monitoring and
evaluation and attempts to respond to local contexts that may differ significantly. One of the
strengths of USIP’s smaller projects was the fact that they could respond to very different
security or political conditions at the local level. The more adaptive and responsive a program
is to what can be reasonably accomplished in each district, however, the more difficult it is
to maintain a rigorous and uniform monitoring system that evaluates the actual outcomes
of the program.'™ As a result, there is a clear need for organizations to carefully balance the
costs and concerns of doing good monitoring and evaluation with the benefits of thorough
analysis.

Finally, organizations that rely on donor funding for their activities will tend to resist re-
porting on problems that arise in their projects or on flawed approaches that might be revealed
by monitoring and evaluation for fear of losing their funding. In a context as complicated
and varied as Afghanistan’s, where many initiatives are being tried for the first time, there is a
huge value to “negative learning,” or learning from failed attempts. This reluctance to report on
negative experiences means that lessons are lost while flawed approaches are perpetuated and

sometimes replicated.

Problems in Making the Specific General

While the intense local focus of USIP’s work is a benefit in most senses, it also creates chal-
lenges when it comes to attempts to scale up that work. In multiple cases, USIP has found that
what works in one district or province may not work in other provinces. For example, it should
not be assumed that simply because USIP’s DRCs were fairly successful in Kunar and Nan-
garhar a similar model could work in neighboring provinces. Such projects rely on personal
relationships and adaptability to local political contexts. This makes program expansion very
difficult. For each new province or district, careful assessments and program planning need to
be done, all of which are time and resource intensive. Such a context-specific approach tends

to be less compatible with large-scale aid projects that rely on economies of scale and acceler-
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ated timelines, and it also makes it difficult to fit these approaches into the more standardized
national strategies or the plans of line ministries.

Certain implementing partners were better at working in certain geographic areas using
certain approaches than they were in others. For example, NRC, which historically focuses on
land and other issues, refused to discuss criminal cases with local leaders, bringing in another
Afghan organization to do this and creating a certain lack of coherence across the project.
Similarly, TLO, which began working in the southeast of the country and later began linkage
work in the south, clearly had better social and political networks in the southeast, and it took
longer for the projects to hire staff and actually begin work in new districts in the south of the
country. Clearly, projects may face serious challenges scaling up their work beyond the district

level even when they have had local success.

Violence and Instability

'The political and security context of Afghanistan also affected these projects. Both 2009 and
2010 were marked by a significant deterioration in security in most parts of Afghanistan.
There were concerns about the safety of staff and fears of attacks, which limited the movement
of TLO’s team in the south. Similarly, Taliban-enforced cellular network blackouts inhibited
communications between research teams and offices in Kabul.

Security also shaped many of the issues surrounding the project on an even deeper level.
In times of instability, there is simply less incentive to resolve disputes, since disputants are
more likely to have other, more pressing concerns regarding physical security, and because
a resolution reached during an unstable political period is less likely to endure. Instability
may increase local tensions, while decreasing the capacity of both the formal and informal
sectors to deal with resulting disputes. Where there is instability and local political tensions,
the informal sector becomes less of a deterrent against disputes becoming increasingly vio-
lent and severe. In many instances this led to a rise in reports of disputes across Afghani-
stan during the period that these pilots were conducted, while in other cases instability
and security fears meant that disputes arose, but that fewer cases were actually reported.
'This presents something of a chicken-and-egg dilemma in which it was not clear whether
large-scale disputes were making instability in certain areas worse, or whether the instabil-
ity in those areas was making large-scale disputes more likely. This increases the difficulty
of measuring the impact of projects, since it is not clear whether a rise in disputes is due to
increased insurgent activity in the area or whether it has to do with the failure of formal or
informal mechanisms.

Insecurity not only made dispute resolution more difficult, but it also made both local
elders and government officials less likely to participate in programs that addressed such is-
sues. Particularly in areas where the insurgency was increasing, local elders were hesitant to
associate themselves with projects that linked them to an increasingly unpopular and contested
government. The risks were made especially clear after the assassinations of several elders who
were a part of the ASOP program in 2010. Local elders in Ahmad Abad were much more
willing to engage with TLO staff and government officials in 2009 than they were at the end
of 2010, when insecurity had increased significantly. Unlike some of the larger, more visible
projects sponsored by international donors, USIP-funded projects run by Afghan NGOs were
not considered to be linked to the foreign presence in the country. Even so, many local lead-
ers still preferred to take a wait-and-see approach toward dispute resolution and relationships
with the government, regardless of who was running a project. In the least secure areas, where

it was unclear whether the Karzai government or a Taliban group would be in control in the
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medium-term future, most elders seemed to simply not do anything until it became clear what
the political future might look like.

In such conditions, instability is not simply a concern about personal safety—it is a collec-
tive understanding that there is uncertainty about a community’s political future. This shared
uncertainty makes dispute resolution programming difficult to design and implement. In
TLO’s linkage project, for example, moving past the research stage and piloting genuinely new
approaches took a good deal of effort and initially met with limited success. Some of the key
impediments were concerns by both members of the formal and informal sectors that any shift
in the status quo could threaten their own authority. While elders saw the value of a formal-
ized documentation system, the risk that registering cases in the formal sector would lead to a
reduction in their status made them hesitant to embrace the concept. At the same time, while
court officials worked with the informal system because of its de facto influence and often
referred a majority of their cases to the informal sector, TLO’s project had trouble expanding
these patterns, because any formal recognition could potentially be perceived as an acknowl-
edgment of the officials’own limited authority. All this suggests that it is far more beneficial to
provide secure spaces in which local and autochthonous dispute resolution processes can arise
on their own. Trying to force bodies into such practices as a part of stabilization is fraught with

challenges and risks to the local population.

Capacity and Funding Issues

Projects run by small Afghan NGOs in particular are susceptible to both capacity and fund-
ing issues. Staff turnover at Afghan NGOs following the “civilian surge” has been incredibly
high as new USAID funding has led to program expansion, putting an increasingly high
premium on Afghans with experience working for international organizations and those
who speak English. High attrition and turnover is particularly damaging to programs that
rely on establishing relationships with community leaders and government officials. One of
the reasons TLO and CPAU were comparatively successful was because the mid-level staff
who typically met with these individuals remained fairly constant and was able to establish
relationships. Other staff members, however, were lured away by higher salaries that only
large international organizations could support, which further exacerbated a series of issues
that stem largely from NGOs running donor-driven (as opposed to community-driven)
initiatives.

'The way that international funds are disbursed meant that all implementing partners strug-
gled to balance the work that they were doing for USIP with attempts to find funds for future
projects. As noted, this incentivizes organizations to overreport their own success (a problem
with all internationally sponsored projects), making it difficult to analyze “failures” whose les-
sons nonetheless have value. This bias is particularly problematic for projects that attempt to
create an objective description of ultimately subjective qualifiers, such as whether an individual
has had “access to justice” or whether a case was “resolved.” In several instances, USIP had to
make significant efforts to ensure that all aspects of dispute resolution were being recorded and
presented by partner organizations. In one instance, USIP was told that researchers at CPAU
had not recorded all the results from their research because they were concerned that interna-
tional donors would not find them “interesting.”

Similarly, in both USIP projects and in other internationally sponsored programs, there
is a tendency to take credit for the creation of certain councils (e.g. reports sometimes talk of
“our councils” as opposed to “the community council that we are working with”). This is done

because it makes the NGO’s role in dispute resolution sound more substantial (i.e., the council
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would not have formed if the organization were not there) and more appealing to international
donors. This practice, however, further complicates the on-the-ground process of dispute reso-
lution by possibly creating more competing shuras and making the data collected less illustra-
tive and exact concerning the actual resolution process and the flow of cases.
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Taken as a whole, USIP’s research on informal justice, on programming efforts by other actors,
and on its own pilot projects has led to numerous lessons learned and identified several poten-
tial challenges in working with the informal justice sector. This section makes broader recom-
mendations about engaging the informal sector in Afghanistan based on USIP’s experiences
with the informal sector. These recommendations are not meant to serve as a step-by-step
guide, but they are meant to raise key concerns and ofter guidance that need to be considered
by anyone choosing to engage the informal justice sector in Afghanistan or elsewhere.

Success is difficult to measure precisely, but in evaluating these programs, “success” refers
to projects that met USIP’s broadly defined goals of improving dispute resolution and access
to justice at a reasonable cost and in a manner that encouraged compliance with Afghan law
and international human rights standards. This means not simply expanding understandings
of the law and human rights but also generating actual improvements in how justice is being
accessed.

Success Depends on Dealing with Local Context

Perhaps the greatest factor of success is the ability to deal with the local context and adapt to
challenges as they present themselves. As discussed in section two, informal justice mecha-
nisms can vary greatly based upon the political, social, and economic landscape of an area. The
traditions of an area and the personalities of local leaders, along with an array of political and
economic variables, all shape how disputes are being resolved in any given community. The
more that programs can first research and then adapt their plans to these contexts, the more
successful they tend to be.

For example, both the DRC and the CCM worked well because they focused on areas
where tribal structures are largely intact. These structures create a certain amount of social co-
hesion and political authority among informal leaders, making resolutions by informal mecha-
nisms more likely to be adhered to by both sides of the dispute. In areas where tribal structures
are not as intact, dispute resolution may be more difficult or may require a great number of
shuras and other informal bodies, making direct attempts to implement an identical council
less likely to succeed. On the other hand, in more heterogeneous districts in the north, CPAU’s
approach of a greater number of councils in each district made more sense based upon the ex-
tent to which districts were often divided along ethnic lines. At the same time, CPAU’s rather
divided approach and TLO’s linkage program did not involve enough key provincial-level
actors to resolve larger disputes the way that TLO’s CCMs and USIP’s DRCs were able to
because of their scale and the involvement of provincial level leaders.

On a programmatic level, the ability to deal with local context demands a certain level
of flexibility in implementation while attempting to adhere to more uniform goals. Thus, in
establishing DRCs in Nangarhar and Kunar, it quickly became apparent that, due to the tribal
and political structures in the provinces, it was far more effective to select members from Kunar
based on their district of origin (due in part to the fact that specific tribes are less dominant
politically and that districts are a key unit of political organization) and to select members in
Nangarhar based upon their tribal affiliation (since this continued to be the key determinant in
political alignment regardless of one’s district of origin).

On the most basic level, dealing with local context means having local staff members who
are knowledgeable about the areas in which they are working and where they have good social
and political connections. This, of course, creates an opportunity for corruption and co-option
by certain local leaders, but it is a risk worth taking. For example, the hiring practices of TLO
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and NRC created an interesting contrast. TLO hired locally connected individuals, many with
limited education. NRC, on the other hand, had a more professional and qualified staff, but
one that sometimes had less local experience. There is a clear need in these types of programs
for both types of employees, but those with local knowledge tend to have a greater impact on

a program’s ability to reach community members.'®
prog

The Importance of Community Buy-in

One of the key issues for ensuring success is the need for community buy-in. Put simply, if a
community and the elders from that community do not see the benefits of a justice program,
they are unlikely to participate. In some sense, this is true of all internationally sponsored
programs in Afghanistan. Informal justice programs and rule-of-law programs more gener-
ally, though, lack many of the clear material incentives that come from other development
projects.’® Without such local interest, it is clear that programs will have little to no impact.
Successtul projects offer clear benefits to the community members who participate in them.
Thus, for USIP, a clear indicator of the legitimacy and success of the DRCs in Kunar and
Nangarhar was when community members began referring cases directly to commission
members.

Similarly, in projects that attempt to link the formal and informal sectors, it is essential
that community leaders see the benefit of establishing and maintaining such relationships.
For example, in TLO’s work in Paktya, many community leaders have long had informal re-
lationships with government officials. The project added a layer of authority to the informal
dispute resolution process by having participating government officials stamp or certify infor-
mal decisions. In these cases, formalizing such practices may be in the best interest of all those
involved. Doing so gives government officials some say in the process and grants additional
legitimacy to the informal decisions because they have been approved by government officials.
In instances in which it was believed beneficial, disputants felt that a decision was less likely
to be overturned if both formal and informal actors approved a resolution. On the other hand,
TLO had more problems making progress in urban Jalalabad, where local community leaders
and government officials have had a more confrontational relationship. In these cases, initial
roundtables were tenser because they initially lacked community buy-in. In such areas, projects
helped facilitate informal dispute resolution in other ways, but community members did not
see government participation as adding legitimacy to decisions. TLO’s practice of providing
stipends to officials has somewhat clouded their real impact, since it is difficult to determine
how much officials have actually bought into the process and how much they have participated
only because they were remunerated.

The importance of community buy-in, however, raises several other programmatic issues,
including the need to balance other concerns, such as publicity and security. One of the major
complaints about the CCM was that it lacked “greater recognition” within the province, and
members wanted to work to promote the commission’s reputation in communities so that
more cases would be brought to them.'™ Publicity campaigns were suggested that would in-
crease the likelihood that communities would seek the CCM out in order to resolve disputes.
On the other hand, in several instances DRC members asked that their participation be kept
anonymous in order to protect them from the Taliban and other anti-government elements.
'This was a common complaint in the least secure areas. Thus, there are some clear benefits to
increasing the visibility of dispute resolution mechanisms but also some dangers, which must

be addressed with local partners in each area.
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Need to Balance Types of Representatives

Related to both understanding local context and the need to establish community buy-in is the
need to balance types of representation. This again places a premium on understanding the lo-
cal political landscape and making sure all key actors are informed and involved in the project’s
activities. Thus, the DRC and CCM went through a careful selection process in consultation
with both community leaders and government officials not only to make sure that key local
actors were involved but also to ensure that projects had selected representatives of the right
types of local actors. In much of Afghanistan, power is deeply divided and there are a large
number of very different actors involved in local political issues, ranging from religious and
tribal leaders to commanders and former bureaucrats. In part due to continued instability these
different types of actors continue to have influence and shape local dispute resolution in differ-
ent ways.'® In many instances, this means including not only representatives of certain tribes
but also potentially a member of the religious establishment or someone, like a local teacher,
respected for his knowledge and education. In a few less stable areas, some also felt it important
to include commanders or others with coercive authority, in part because this provided a better
guarantee for implementing decisions, and in part because if such figures were involved in the
process, they would be less likely to disrupt the settlement in the future.

This, however, may mean that projects will not look the same in all areas. Thus, it was con-
sidered a key aspect of the DRC:s that religious leaders should be involved—something that
quickly became apparent during early research and initial discussions with community lead-
ers. On the other hand, research done in Qara Bagh made clear that the involvement of most
mullahs and other religious leaders was primarily superficial, essentially ratifying decisions that
had already been made.

More challenging are attempts to involve women, minority groups, or others who may his-
torically have been underrepresented in informal dispute resolution. In general, USIP’s projects
intended to integrate women and minorities so as to increase their involvement in dispute resolu-
tion and their access to justice. For most projects, however, USIP worked to promote inclusion in
ways that did not undermine the chances for the long-term success of the project. In conservative
Pashtun areas, such as TLO’s linkages work in Paktya, concern about community reaction meant
that the issue of women’s participation was either not highly visible or was simply not possible.

In USIP’s work on the court system in Kabul, a venue that women had much more access to,
researchers focused more specifically on women's issues and were able to directly question and
challenge some of the current discriminatory practices. Ultimately, however, all projects must cre-
ate a balance between increasing the participation of less represented groups and accepting that
such challenges to the local social and political order may be negatively perceived by the commu-
nity. Discussions with women in both venues suggest that better education, access to economic
opportunities, and improved security and livelihoods would improve political opportunities for
women more gradually but also more meaningfully than externally imposed social change.!%

The Importance of Government Buy-in

In addition to community buy-in, government buy-in is also essential. The most successful
programs that USIP has worked on are those where government officials, as well as local elders,
have supported the process. In particular both the CCM and the DRC projects, where provin-
cial governors were key actors in ensuring the success of the programs, proved the importance
of government buy-in (see, for example, box 13). While communities often work to maintain

their autonomy from the state, there is also an understanding that projects and other political
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Box 13. A Case from a CPAU Peace Council

A local community member in Ali Abad district accused police of loitering in front of houses in his vil-
lage and illegally disturbing people in their houses. The case was brought to the local peace council.
After seeking the legal opinion of CPAU’s justice support workers, the peace council determined

that the police were in violation of Article 38 of the Afghan Constitution, which forbids the state from
trespassing in a private residence without the resident’s permission or a prior court order. The police
accepted the decision and ceased their previous behavior without the case ever being referred to
the formal justice system.

Source: Peavey, Opportunities and Challenges.

processes that have the government’s consent are more likely to have cases brought to them.
Where state control is tenuous, local government officials may attempt to undermine projects
they see as empowering community leaders and thus threatening their power. Such projects are
less worth investing time and political capital in and could even exacerbate problems.

For example, the CCM was initially based on a joint initiative between the governor of
Khost and TLO.'" The elders on the CCM worked closely with government officials, often
doing much of the dispute resolution and discussion of the case on their own and then present-
ing the resolution to government officials. At the same time, CCM members resisted when the
governor wanted the body to be under the Directorate of Tribal Affairs, since they were con-
cerned about becoming a part of a bureaucratic structure and losing their direct connection to
the governor. The body ultimately remained independent. In the various linkage projects, work
was often done to formalize, strengthen, and increase interactions that were already common
between formal and informal actors. For example, in the Mohmand Dara district, there were
almost daily meetings between district officials and community leaders. The two cooperated on
security issues and the district governor referred a large number of cases to the informal system,
a practice that TLO’s linkages project encouraged.!®®

Since judicial officials are rarely at the center of informal dispute resolution processes, cul-
tivating relationships with other officials is often more important. TLO tended to concentrate
on cultivating relationships with district governors and other executive officials who already
recognized the practical role that informal bodies played in the community. NRC similarly
focused on the district governor, while holding roundtables with Ministry of Justice officials at
the provincial level. On the other hand, CPAU met with serious resistance when approaching
court officials in Kunduz, who refused to discuss any issues with it until they received official
letters from both the Supreme Court and the Ministry of Justice. Of all these approaches, those
that first targeted district and provincial governors appeared to have been the most successful
at cultivating and nurturing positive relationships with government officials more generally.

Programmatically there are clear challenges to ensuring government buy-in of informal
mechanisms. The role of government officials varies a great deal from district to district and
is constantly shifting based upon national-level political priorities. In Afghanistan’s current
political landscape, however, it is likely that for the medium term, authority will continue to be
primarily personality based. This means for programs to be successful, they must deal with the

shifting and variable influence of a variety of local government officials.

The Importance of Political Will

Another important lesson from these experiences is the importance of political will. Govern-
ment officials and community leaders need to not just be involved in the program but also be
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willing to make political compromises that alter the status quo. This means not just simple ac-
ceptance of projects as submitted by outsiders but also an active desire to invest political capital
in them locally. This desire is not always present. On a local level, for example, TLO has faced
resistance to its projects from district governors and prosecutors who see TLO’s linkage work
as a threat to their own, already limited, power. In Nangarhar, several of these officials spoke
very positively to USIP about TLO’s efforts but refused to sign any document of endorsement
or make their support more public. As noted, and perhaps unsurprisingly, it is those govern-
ment officials who are most secure in their positions and have the most political capital who
are willing to compromise, whereas those who are weaker and feel threatened by community
leaders are far less willing to engage with them. The lack of guidance from national-level in-
stitutions, such as the Supreme Court and the Ministry of Justice (something that the draft
national policy aimed to correct), also made many local officials more hesitant to discuss their
interactions with the informal sector.

Programming That Ignores Politics

One of the most serious programming issues faced by Afghan organizations and interna-
tional donors is the faulty assumption that local dispute resolution is a tabula rasa on which
new programs may be easily drawn. As Astri Suhrke writes of the years following the initial
American-led invasion: “Afghanistan was perceived as a legal terra nullius—an empty territory
where legal institutions had either disintegrated or were useless for the new order.”” Many
international groups do not acknowledge that communities have an established political hier-
archy and an often complex series of carefully balanced political relationships between formal
and informal actors that shape the ways in which disputes are resolved (or in some cases, ex-
plain why they are not being resolved).’™ Setting up new mechanisms or making even more
subtle changes, such as altering specific, targeted aspects of dispute resolution practices, can
be perceived as a political act. This has been made even more complicated in recent years by
dozens of programs set up by both Afghan organizations and international donors that have
further reshaped the justice landscape.

'The illusions that actions in the justice sector can be apolitical shape programs in subtle
but meaningful ways. For example, most programs that target the informal sector are based
upon training elders in what international human rights standards are on the assumption that
these elders lack knowledge of such standards and have a desire to learn more about them. This
approach seems to have little impact, primarily because the reason that elders are not employ-
ing human rights standards has little to do with a lack of knowledge. Instead, the reason for
the persistence of existing standards is that elders believe they are best suited for resolving
disputes in their area. For example, many elders interviewed claimed to oppose the exchange
of women to resolve disputes but lamented that there were currently no other effective means
of reconciling two families. Similarly, considering Afghans’deep commitment to Islam and the
constantly changing national legal systems over the past three decades, it is also not surprising
that so many are quick to turn to what appears to be the more stable and constant legal system.
To change social practices, programs need to first consider the political, economic, religious,
and social reasons that both community elders and government officials are choosing to resolve
disputes in specific manners outside of the state system.

Dispute resolution work needs to acknowledge that local actors, both elders and govern-
ment officials, are often deeply invested in the ways in which disputes are currently being

resolved. Disputes may actually remain unresolved for important political or economic reasons
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that are not easily apparent to outsiders. For example, large amounts of land might remain
technically under dispute by difterent tribes, while the land is in fact being used by each one.
Neither side wants to address the issue, since losing may hurt its political capital, and both
are relatively content with the current economic situation—or with waiting until some other
shift in its political power vis-a-vis the other group to challenge the current equilibrium.™" In
other instances, the larger disputes become, the more likely higher-ranking executive branch
officials, like governors, are to become involved.? Statements by project implementers to the
effect that programs are “just setting up roundtables” or have similarly modest goals should be
treated with caution. In many instances either these workshops do not have much impact, in
which case they may be a poor use of resources, or, at the other end of the spectrum, they are
generating political repercussions that the implementers are not even aware of, in which case

they may be a counterproductive use of resources.
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In addition to these broad programming concerns and guidelines, USIP’s evaluations of its own
and others’ work in this field consistently point to a number of systematic issues in the way that
the international community approaches justice programming, particularly vis-a-vis the informal
justice system. Questions of project funding, monitoring and evaluation, and staffing and capacity
issues, as well as a lack of clarity or transparency in goal setting, have often encumbered otherwise
well-intentioned and well-resourced efforts. Some of these issues go beyond efforts to work with
the justice system and bedevil related international efforts to improve governance and develop-
ment sectors as well. Nonetheless, a discussion of what has impeded success in working with the

informal justice system would be incomplete without a discussion of these factors.

The Need for Both Preliminary and Ongoing Research

Perhaps one of the most serious limitations for internationally sponsored projects in Afghani-
stan is that projects are designed and planned with a significant lack of quality research. If
the international community is to be responsive to the nuances in the political, social, and
economic organization of each community, they need to ground any programmatic interven-
tion in sound empirical research that focuses on the ways in which disputes are being resolved
in a community both before and after the implementation of the program. This means taking
approaches that go beyond the basic assessment tools that are being employed at the end of
projects to justify the use of funds to international donors. For example, most research would
demonstrate that it is insufficient to judge the success of a project on the number of people
who attended a workshop. Contrary to the flawed assumptions on which many projects are
based, just because a workshop is well attended does not mean it is effective and has led to any
observable change in perceptions or behaviors of attendees.

It should be recognized that it is exceedingly difficult to assess the impact of projects that
work on local dispute resolution, because there are so many variables that shape the way in
which disputes are resolved and it is not always obvious when a specific project is actually
responsible for improving dispute resolution. Beyond this, it is clear that the questions being
asked are often the wrong ones because they focus on participants in the project as opposed
to the general experience of the community in accessing justice. They also focus more on the
short-term—the life of the project—rather than on longer-term impacts.

Pressure on contractors and government officials to produce metrics that indicate success
has further skewed data coming out of many government-sponsored projects. The current,
less rigorous approach to project monitoring and reporting suggests that donors often do not
want to hear when the projects they have funded are not working well. Work is being done
in some areas to improve these methods, but given the emphasis on meeting rapid deadlines
and spending money before short-term contracts expire, not enough is being done to generate
critical long-term data. Projects are expected to generate tangible results within the life of the
project, and so questions are asked so as to generate positive answers. For example, one assess-
ment asked for opinions about a project but only asked those who were working and receiving
stipends from the project. Unsurprisingly, respondents were overwhelmingly positive about the
project. These types of questions and assumptions make the current reporting process vague
and not useful for other organizations or government of Afghanistan bodies attempting to
work with informal actors or learn from them.

To a great extent, the questions currently being asked during monitoring and evaluation
phases are not only inadequate, they are, in some cases, also misleading for those attempting

to analyze the impact of work done with the informal sector. In one discussion on informal
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justice at the U.S. embassy in Kabul, an official suggested that, in future attempts at measuring
the success of a program, elders should be tested on their knowledge of Afghan law. Such a
metric might be successful for a legal awareness project, but it would reveal very little about
whether an informal justice project has addressed the justice demands of the local population.
It furthermore contains the flawed hypothesis that knowledge of formal Afghan law leads to
its actual application by informal actors. The focus of all efforts should be on the dispensation
of justice to the end user and the end user’s perceptions and opinions of how their justice land-
scape has improved or deteriorated based upon different interventions.

Even when questions are more suited to measure the actual goals of a project, the high
turnover of researchers means that many projects fall repeatedly into a number of common
methodological pitfalls. For example, there is a tendency for those attempting to assess the
types of disputes in a given community to go to either the courthouse or the local council
to gather cases. Both approaches are clearly slanted toward the type of cases that tend to be
brought to each venue in the first place. Much more useful is a multivenue approach that
actually researches the major conflicts in the area and then traces their history to see what ven-
ues actually address them. As described earlier, some conflicts pass through several resolution
mechanisms. The goal of the initial research—prior to designing a project—should be to de-
termine the users’ perspective on the available justice forums in their community and the actual
processes they currently use in resolving their disputes. Multiple projects, however, have made
the mistake of focusing on just one venue, only to realize later that their baseline data was in-
complete and that better initial research would have revealed the need for a broader approach.

Different groups use a wide array of research methodologies, which makes it difficult to
compare data between projects and, in turn, inhibits collaboration between projects. Surveys
used by IDLO and the interview techniques of AREU and TLO are fairly standard and may
lend themselves to comparative analysis. But other methodologies are more unusual, such as
the “thematic phrase coding” used by one USAID contractor, which essentially counts the
number of times certain phrases are mentioned during a discussion.'™ This may be useful in
identifying certain themes, but the results are heavily determined by both those who run the
focus group discussion and those who eventually code the interviews. This essentially makes it
impossible for other groups to compare their data to the data gathered by the USAID contrac-
tor, and thus the contractor’s data is not very helpful in gaining a better understanding of local
justice concerns.

Unfortunately, the current economic incentives that drive most international contractors
do not encourage good dispute resolution as much as they encourage good public relations. The
reports asked for by donors reveal little. Many of these updates and reports are repetitive, only
providing surface-level information and revealing little about the justice landscape in an area
and people’s actual dispute resolution practices.'™* If donors are committed to more effective
approaches to the informal justice sector within their own projects and how their projects fit
in with the dozens of other rule of law programs currently running in Afghanistan, a far more
transparent and vigorous monitoring and evaluation system needs to be implemented.

Lack of a Coherent Strategy on Rule-of-Law Issues

One of the major reasons that monitoring and evaluation of informal justice programs has
been so problematic is that on a higher level there has not been much agreement on a coher-
ent strategy for dealing with rule of law in Afghanistan. While a series of national strategies

have been written in an attempt to organize work in various sectors and reaffirmed in the
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communiqués of international conferences, they seldom guide actual funding decisions. At
the same time, some of these strategies are worded so broadly that they could justify almost
any type of project and therefore are insufficient guides to project approaches. As described in
section three, the priorities of the international community in terms of rule of law have shifted
greatly since 2001, from light-footprint statebuilding to counterinsurgency and the civilian
surge. While there are other serious problems that stem from this lack of a clear vision, at the
most basic programmatic level it has left real questions about the goals and methods of differ-
ent projects. Programs designed by the United Nations, NGOs, and various government bod-
ies emphasize the relationship between the government and communities in different ways.
Sometimes these programs seem to work with communities in order to avoid the state, and at
other times work with the communities is meant to strengthen the state itself.

In the case of U.S.-sponsored programs, there is some conflict even within certain pro-
grams, with the military pushing USAID contractors to work in more unstable districts in
order to promote their counterinsurgency goals, and the State Department emphasizing more
stable districts in order to improve dispute resolution and protect human rights. It may be
possible for programs to have multiple goals, but the constantly shifting and unclear aims of
certain programs undermine broader rule-of-law efforts. For example, the enthusiasm for a
national policy on informal justice reached its height in 2009 when the counterinsurgency
push was at its height. By 2010, however, this had been de-prioritized. This left those in the
Ministry of Justice and other Afghan bodies confused as to the international stance on infor-
mal justice and wasted hundreds of hours of work and a good deal of political capital on the
now discarded approach.

Problems with Targeting

'There has been a tendency for programs to focus on specific geographic areas, which has im-
peded a broader nationwide discussion about how various projects could tie into a national
strategy. This regional focus has been not only due to limited funds but also due to how the
international military forces have shaped how funds are spent. The short-term, locally targeted
spending has meant that insufficient attention has been paid to building the capacity of the
national- or provincial-level government bodies to integrate informal justice mechanisms.
There are similar issues in the ways that programs focus on certain rule-of-law aspects
while not engaging other projects in often closely related areas. For example, projects focused
on land title reform and detainee policy are both closely related to informal justice projects, but
they are rarely coordinated on a programmatic level. There has been some discussion of try-
ing to improve coordination between these types of projects, and ISAF has organized a series
of conferences on rule-of-law issues, but these efforts have not really led to real coordination
between projects. As a result, their disparate impacts remain limited, and, perhaps more signifi-
cantly, the programs continue to ignore the ways in which most justice issues are related. This
reflects the tendency of the international community—and not just in the rule-of-law sector—
to isolate certain policy issues within silos and then create further divisions within each issue.
Finally, the counterinsurgency focus has created a reactive approach to justice issues. The
military’s tendency to emphasize activity in areas where there has been recent fighting makes
sense for certain types of programs but not for dispute resolution projects. In a country with a
highly suspect judicial system, far more can be done in stable areas where there is some hope of
promoting cooperation between formal and informal leaders. In the most unstable areas, where
groups such as USAID and USIP are being pressured to work, significant damage has often

USIP.ORG 69

The enthusiasm for

a national policy on
informal justice reached
its height in 2009. . .. By
2010, however, this had
been de-prioritized. This
left those in the Ministry
of Justice and other
Afghan bodies confused
as to the international
stance on informal justice.




PEACEWORKS 84

already been done to local institutions, and the political setting is simply not ready to focus on

resolving small-scale disputes.

The Funding and the Favoring of Those Not Best Equipped to
Address Justice Needs

A particularly acute problem with the international community’s work in many areas is that
current funding mechanisms favor organizations that are in the poorest position to actually
perform the work being funded. Smaller Afghan organizations, which often have the networks
that are best positioned to do this type of work, are rarely given funds by the international
military or by large donors. The military, due to its district-by-district approach to informal
justice that lacks continuity and its poor relationships with Afghan NGOs, has not been able
to bring in such local organizations to help the stabilization effort and, at a local level, is often
actually unaware of the Afghan NGOs active in the area. In any case, this is a difficult hurdle
to overcome, because associating with the international military in the least secure areas can be
dangerous for Afghans. However, under certain circumstances in which Afghan NGOs do not
have to work directly out of military bases, they may be interested in running projects that they
teel are useful for the community and, potentially, remunerative.

At the same time, while the U.S. embassy has more contacts with Afghan NGOs than
does the military, the way in which it distributes funds makes it very unlikely that any of these
capable groups will receive them directly from the U.S. government. USAID’s funding process
is considered onerous and confusing by many of these smaller organizations, and an entire de-
velopment specialty has arisen out of understanding USAID contracting procedures. USAID
lacks the necessary staff to oversee multiple small contracts and ultimately favors dispersing
funds to a single contractor. This system is unlikely to change in the current environment, as
the foreign aid budget and staffing levels are likely to be reduced.’® Funds therefore end up
going to large U.S. contractors who have full-time grant writers, despite the fact that they have
little experience dealing with relevant issues in Afghanistan or elsewhere and little capacity to
understand complicated local contexts. These groups then bring in a large international staff
(the contracting system provides an incentive for these contractors to increase their overhead,
since their profit is calculated as a percentage of all money spent—meaning they also have a
financial incentive to be ineffective). In a few cases, some work might be subcontracted to Af-
ghan organizations, but this practice has been limited and is still much more costly than if the
embassy had decided to fund these smaller groups directly. While embassy officials privately
agree with such criticism, any move to address it would require a significant overhaul of U.S.

government bureaucr. acy.

Staffing, Capacity, and Other Related Issues

There are also capacity issues that impact all internationally sponsored programs in Afghani-
stan but are especially damaging to informal justice projects. One of these is the high rate of
turnover at the U.S. embassy (where postings are rarely more than twelve months) and NGOs
(where staff may stay somewhat longer). Informal justice is an area in which most State De-
partment officials have had little experience. There is therefore a much longer learning process
than in other sectors. Often, those with rule-of-law backgrounds, especially those focusing on
police and judicial training, are slow to embrace mechanisms outside of the state’s control and

with which they are less familiar. In addition, because so much of justice delivery in Afghani-
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stan relies on predictable, personal relationships, the fact that Afghan officials and local leaders
are forced to meet an entirely new set of internationals every twelve months (who also often
have extended leave periods) is seriously disruptive. This is particularly true when attempting
to establish relationships with Afghan officials and coordinate with other similar initiatives.
Tightened security regulations also mean that Western diplomats and even researchers for
international contractors leave their compounds infrequently, further undermining the devel-
opment of relationships with key local actors.

Transparency and Goal Setting with International Interventions
in Informal Justice

Too often international donors do not seem to have a clear set of goals in discussing justice
in countries where they are actively intervening. One of the reasons for the relative success
of USIP’s projects in Afghanistan was that there were thorough discussions about USIP’s
primary goals of improving dispute resolution, increasing access to justice, and strengthening
linkages between communities and the state. Too often, however, the goals of international
donors are not made this explicit, breeding mistrust that makes project implementation
more difficult. This mistrust is not necessarily misplaced. International concern with justice
is rarely as altruistic as it appears on the surface. There are often motives, such as the abil-
ity to monitor and control populations, that become intermixed with the other goals of the
programs. Justice initiatives in all settings need to have a clearer, more transparent set of
goals that are agreed upon both by donors and by the governments and people that those
programs are funding.

International interventions often work with informal justice mechanisms as a means to a
different end, or for multiple ends, which are not always reconcilable. In the case of informal
justice in Afghanistan, for example, real funds only became available for studying the informal
sector when international officials decided that it was potentially an effective counterinsur-
gency tool. In this case, programs promoted the linking of informal dispute resolution to the
national government in order to improve popular perceptions of the national government and
limit the spread of the insurgency. At the same time, however, the military sometimes saw dis-
pute resolution as a tool for stabilization. This did not always align with the counterinsurgency
approach, because when the military has intervened in certain parts of Afghanistan, it has
quickly co-opted local warlords to help stabilization efforts, negatively affecting the medium-
and long-term perceptions of such interventions. Relationships with some of these figures,
who are strongly disliked by local communities, is unlikely to either win hearts and minds or
build support for the international community or the government of Afghanistan in the long
run. These conflicting reasons for engaging the informal system are ultimately undermining
each other.

In addition, the many different actors attempting to work with informal justice mecha-
nisms often have goals that conflict with each other, undermining one another’s work. For
some rights organizations, for example, interacting with the informal justice sector is about
protecting the rights of women and children. For State Department—funded programs, in-
formal justice is seen as a way to augment the formal system and essentially help statebuild-
ing efforts. For the military, interacting with informal actors has been done primarily to help
stabilization or counterinsurgency efforts. For others, Afghan NGO:s in particular, it is about
increasing the quality of access to justice for Afghan citizens. While these programs may have
multiple positive effects, they simply cannot be everything to all people.
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In addition to some of the obvious problems with trying to develop programs to engage the
informal justice sector in Afghanistan, there are more nuanced paradigmatic issues related
to attempts by diplomats, development workers, and academics in the sector that raise some
questions about justice and international interventions more broadly. A number of conferences
have attempted to discuss issues such as cultural understandings of justice and international
interactions with local justice systems across cases. In general, justice initiatives tend to be
studied on a country-by-country basis, meaning that both academics and practitioners do not
stop often enough to consider the broader issues that this work raises.""® Based on USIP’s work
(which can only address some of these broader issues), there are several themes, particularly
revolving around cultural understandings of justice and the ways in which different political
issues shape international rule-of-law work, that are worth future consideration in discussions
about international engagement with informal justice systems more widely.

One of the least discussed but most pressing issues with the way that international pro-
gramming has targeted rule-of-law issues in non-Western countries is the sharp contrast in
how terms like justice are understood in different settings. Western understandings of justice
have a clear impact on programming priorities but, more importantly, shape the assumptions
of international diplomats and development workers when they discuss rule-of-law issues.
Attempts to import Western terms, values, and definitions into settings with very different po-
litical and juridical histories can be counterproductive and, at times, damaging. Many of these
recurring issues are highlighted by the Afghan case but have broader relevance to international

rule-of-law and justice reform interventions.

Reconciliation versus Retribution

In the Afghan case, it is clear that when justice is discussed in most communities there is much

17 Tn most

more emphasis on reconciliation and community harmony than on retribution.
informal justice systems, the goal of restoring community harmony is prioritized more than
the desire to punish offenders, as it may be in Western legal systems (see, for example, box 14).
Early attempts by the international community to support justice in Afghanistan favored those
aspects of the judicial system that had the most resonance in the Western world—for example,
the prosecution of criminals for major offenses such as involvement in the narcotics industry.
At the same time, in these early years, very little was done to target land or water disputes or the
usurpation of power by local commanders, yet these issues were much more pertinent to the
daily lives of the majority of Afghans. The result was that early justice sector work did not help
meet the demands of many Afghan communities for more reconciliatory justice. More recent
work on informal justice has shifted the focus somewhat toward reconciliation, but this shift
has been incomplete and there is still a strong focus on criminal prosecutions in rule-of-law
discussions and programming. For rule-of-law efforts to be more effective collectively, there
needs to be an increased focus on how the failure to achieve reconciliation has created dissat-
isfaction among Afghans with the state of the wider judicial system. While Afghans clearly
emphasize the need to punish punitively in certain circumstances, a retributive system based

on foreign models is clearly not attuned to most Afghans’values.

Group versus Individual Rights

Related to some of this difference is the fact that in many non-Western countries there is

much more emphasis on protecting group rights rather than protecting individual rights. In
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Box 14: Excerpt from an Interview with an Expert on International Access to Justice

“Notions of justice [in Afghanistan] are much more about a balancing of rights with the exigencies of
peacekeeping. Rules are still known and reasonably predictable, the protection of rights prioritized
(especially in cases that reference sharia rights), and remedies calculated to make whole in a similar
way, but the key difference is the demand for a higher degree of subjectivity. In this sense, the attain-
ment of ‘justice’ is tailored (within anticipated boundaries) to the needs and capacities of the parties
and the ‘community’ in which they’re situated, and the circumstances surrounding the case, as op-
posed to based on rules objectively applied by external actors.”

Afghanistan this is seen particularly in the cases of many women's rights issues. A woman, for
example, may be denied recourse in a situation of domestic abuse in order to protect the honor
of the family and to preserve stability in the community. This does not imply that internation-
ally sponsored programs cannot work to simultaneously protect individual and group rights.
Rather, initial programs that focused exclusively on individual rights in a very Western sense
were not received well by Afghan communities or government officials. Internationally spon-
sored programs run in societies that emphasize communal rights may be able to encourage the
protection of individual rights, but they must recognize that the protection of these rights is
likely to continue to be secondary to the protection of group rights. For example, programs that
emphasize the way in which sharia law protects women from domestic abuse or preserves their
inheritance would be far better accepted than those programs with similar goals but phrased in
the language of individual rights based upon international human rights principles.

Rule of Law and Local Governance

In Western approaches to justice there are several other conceptual divides that do not neces-
sarily resonate at a local level. There is a tendency among international donors to divide their
programs between those that target the “rule of law” and those that address broader “gover-
nance” issues. On a local level in much of Afghanistan, this distinction is simply not relevant;
individuals involved in local dispute resolution are the same ones as those involved in local
governance. Governance and dispute resolution decisions are often made in the same venue
at the same time. The legitimacy of local government institutions—formal or informal—is
often closely tied to the perceived quality of the justice of their decisions. As a result, when two
separate programs are introduced into an area to address what is essentially regarded locally as
a single concept, the result is generally more confusion than improvement in service delivery.

In Western societies, rule of law is seen primarily as an impartial set of laws applied equally
across all contexts. Due to the relationship between governance and rule of law in Afghanistan,
dispute resolution and other rule-of-law issues in this context are shaped by local political
issues and structures. A weakening or strengthening of judicial mechanisms is also going to
reshape local balances of power in ways that Western observers may be slow to understand.
Despite this, as has been noticed by numerous critics, there is a continued desire by interna-
tionals to see these programs as apolitical.'"® This is problematic when there are not frequent
discussions between diplomats and practitioners and when programs are not responsive to
political and military changes.

Any conversation about informal justice necessarily invokes issues concerning the rela-
tionship between the citizen and the state. Due in part to the last thirty years of instability in
Afghanistan, but also due to the failure of the Karzai regime to establish transparent, func-
tional government structures, any work with the informal justice system constitutes an inher-

ent political statement about the Afghan state’s relationship with its citizens. This is one of
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the reasons that Afghan government officials are often so wary of making statements in sup-
port of the informal system. This, along with concerns about funding, gives officials the sense
that engagement with the informal system is a zero sum game—any credibility or resources
given to the informal sector detract from the credibility or resources they would otherwise
receive. Further complicating the situation has been the international community’s troubled
relationship with President Karzai over the past few years, with foreign donors supporting
him financially but making public complaints about the corruption of top officials and the
government’s inability to prosecute such actors. In such a situation, and indeed in any situa-
tion in which the international community chooses to interact directly with informal justice
practitioners, ignoring the link between dispute resolution and the politics of governance is
ill-advised and potentially dangerous.

Rule of Law, Corruption, and Other Culturally Embedded
Concepts

In understanding justice locally, there are numerous other sub-issues that can take on culturally
explicit meanings not always taken into account by practitioners. Some of the anticorruption
initiatives in Afghanistan, which have been another major rule-of-law priority, have struggled
with how corruption is perceived by Afghans locally.'” In a society where patronage networks
and kinship are essential to both the daily political and economic lives of those in a community,
practices such as hiring a close relative are rarely seen as corrupt. At the same time, it is still
considered immoral for a judge to accept payment during the course of a trial. Furthermore,
the awarding of contracts to international firms instead of Afghan ones through complicated
processes leads many Afghan officials to complain that this is simply another form of corrup-
tion that the West is perpetuating. The ultimate problem is that international programs are
often unaware of local perceptions of corruption; they tend to operate under the assumption
that Afghan and American definitions of the term are synonymous. Popular perceptions of
international programs are that they are interpreting corruption through Western understand-
ings of morality instead of attempting to first understand how it is perceived locally.

A problem that has confronted Westerners specifically attempting to work with informal
justice in Afghanistan has been misguided attempts to understand informal justice by apply-
ing the concepts of mediation and arbitration. At times, it has been argued by international
officials and contractors that are setting up programs that mediation is best applied to shuras
and more binding arbitration should be applied to jirgas. In reality, there is not such a clear
divide in most local contexts. This is because the binding nature of informal mechanisms has
far more to do with who is making the decision and the local political context. Pashtun jirgas
often are binding, but this has far more to do with the social pressures being applied by fairly
homogenous communities than the nature of the jirga itself. All of these misunderstandings
have made discussions about informal justice far more complex, as international experts have
tried to hammer Western concepts onto an Afghan context, but they also threaten to un-
dermine how informal institutions function. More often than not, international efforts are
exercises in rendering something foreign familiar to the external observer, rather than in trying
to understand the internal logic and rationale of the informal systems. This is a feature of the
international community’s approach, which relies on straightforward models and does not
deal well with flexibility, despite the fact that flexibility and the lack of a single model is part of
what has made the informal system both effective and enduring. If an official law were passed
making jirga decisions fully binding, it would de-emphasize the local, social negotiations that
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take place during the decision-making process. Since it is these negotiations that make the
decision acceptable in the eyes of the community, removing this step would be a grave error,
even though, in Western terms, working to make decisions more binding might seem a logi-
cally sound decision.

Understanding Justice Locally

Cultural sensitivity in discussing rule-of-law issues, however, cannot be limited to learning
certain foreign terms. Even within specific communities there are debates over justice that
need to be understood and taken into consideration. In Afghanistan there is a great deal of
debate over what justice means and the role of both the courts and communities in resolving
disputes—with particular conceptual divides between urban and rural areas, those of different
ages, education levels, and ethnicity, and types of dispute. For example, the difference between
the concepts of haq alabd and haq allah is widely interpreted by religious scholars in Afghani-
stan, with many suggesting that informal bodies, such as jirgas, have the authority to resolve
civil aspects of certain cases, but that only the state has the legal authority to address criminal
aspects. The classic example of this is in murder cases. Informal bodies can arrange payments
to the victim’s family to address the civil aspect of the case, while the state is solely responsible
for the punishment of the guilty party. Despite this general consensus among religious schol-
ars, in many areas of the country, particularly the Pashtun south and east, if a jirga resolves the
civil aspect of a murder case, the criminal aspect may not be brought to the formal system and
will be essentially forgotten. Despite the fact that this appears to be a clear violation of most
interpretations of sharia law, Afghan criminal law, and the way that many state officials and
even local leaders describe how the system is supposed to work, the practice continues in much
of the country.

The Limits of Culture?

At the same time, it is clear that project programming and discussions of justice cannot descend
into pure cultural relativism. Culture has often been used by advocates of the informal system
as an excuse for ignoring certain pressing justice concerns. For example, many women’s groups
in Afghanistan have complained that programs have used cultural sensitivity about women’s
issues as an excuse in many parts of the country for not supporting women’s rights initiatives
more actively. This is especially the case in less secure parts of the country where the military
has made the argument that community support for the military presence is more important
than addressing more complex and potentially contentious issues such as human rights.
There are ways to support justice initiatives in culturally sensitive ways, but this needs to
be done through dialogue and discussions about a community’s justice needs, and it needs
to be done in ways that emphasize overlapping points in systems that may at first glance be
disparate. This approach would move away from the projects that focus only on those negative
and repugnant practices. One of the key reasons that USIP has found small, local implement-
ers to be more effective than large-scale international contractors is because they are cultur-
ally attuned to these differences and are more capable of bridging the cultural gap between
international donors and communities. They are much more likely to identify local innovations
and progressive voices who can generate locally derived and relevant justice reform. These ap-
proaches must remain flexible and disposed to engaging in local discussions and being modi-

fied on the basis of those discussions. Extreme inefficiencies will remain and real damage can
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occur if international donors do not supply money in such a manner that local communities

can take part in determining what their justice systems will look like.
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While much of the international community’s efforts to work with informal justice in Af-
ghanistan may have been well intentioned, the foregoing critiques suggest that they have not
always been well informed. Often they have done as much harm as good and, at a minimum,
may have wasted significant amounts of much needed donor funds. This does not mean that
efforts to work with the informal justice system are inherently flawed, but it does mean that
the international community must be more cognizant in the future about issues such as those
highlighted in this report. This includes following programmatic guiding principles that have
proven effective in the past, such as being sensitive to local politics and ensuring local buy-in. It
also includes ensuring greater collective efforts to avoid the systematic and paradigmatic issues
that have routinely led to mismatched, misguided, or conflicting goal setting, or to flawed and
often harmful interventions in local communities.

Given the political complexities of the informal justice sector, as a general principle pro-
grams must first ensure that they are doing no harm. This means, in particular, avoiding in-
terventions that disrupt subtle political balances and undermine informal processes that were
already working effectively. One of the most worrying issues attached to international pro-
grams that work with informal leaders and dispute resolution is the Taliban’s campaign of
targeted assassinations of local leaders, particularly those who are known to have worked with
the international community. In one case, shortly after the establishment of an ASOP shura
in Helmand, multiple key members of the shura were killed—each symbolically shot in the
mouth. While it is difficult to determine whether these leaders were assassinated because of
their affiliation with the ASOP project or because of their general influence in the community,
which posed a perceived or real threat to insurgents, these killings demonstrate the difficulties
and moral dilemmas of working with local leaders, particularly in unstable areas. The symbol-
ism in how they were killed sent a clear warning to others who might consider talking with the
international community.

Another major problem with the international community’s approach to local governance,
which aftects informal dispute resolution, is the tendency to set up new community councils
when external actors are unhappy with existing local bodies. This tendency has created a large
amount of tension within the Afghan national government, between the MRRD, which runs
the NSP, and the IDLG, which ran ASOP and handles various district-level governance is-
sues. In this case, international donors are responsible for increasing the inefliciency of local
governance and creating tensions within the government of Afghanistan. On a local level,
these bodies may overlap with numerous development, religious, and other councils. Frequent-
ly they conflict, ultimately undermining the authority of one another. In many instances, this
leads to a good deal of waste and redundancy.

Moreover, the international community’s involvement in certain rule-of-law issues has un-
dermined the way in which all of these bodies work. For example, there is a tendency now for
elders to demand payment, or at least a travel payment, before attending any council meeting
or workshop sponsored by the international community, even those run by Afghan NGO:s.
In contrast, shuras that are not associated with international programs generally consider the
request for payment as immoral (though certain fees may be concealed in fees for fuel, phone
cards, or meals).’* Elders will attend shura meetings for free if they believe that the group is
addressing important issues. The current practice of payment, which is now hard to avoid be-
cause it has become so prevalent, creates questions about both the motives of elders and their
impartiality and suggests that they might not have considered a given meeting worth their
time had they not been paid.
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Abiding by a “do-no-harm” principle, justice programs need to be designed with an aware-
ness that they do not exist in a political vacuum. Ill-informed past efforts have contributed to a
culture of impunity in Afghanistan, which has large ramifications for overall justice efforts. Ini-
tiatives that seek to improve justice on a local level will fail if political leaders on a national and
international level are not also held accountable. The current culture of impunity in Afghani-
stan has created deep problems that are far beyond the scope of this report and includes an
industry of corruption, warlords who continue to control vast economic and political resources,
and resentment by local communities toward the central government, all of which have fueled
the insurgency. There are some ways in which current approaches are specifically undermining
local dispute resolution, such as the continued reliance by the international military on fig-
ures who are perceived locally to be warlords and who are usurping resources meant for local
communities, as well as the co-option of community-based forums for dispute resolution by
current military actors. As long as local communities commonly believe that the easiest way to
resolve a dispute favorably is through bribery or the use of force, attempts to reform the justice
sector will make little to no progress.

This is brought into remarkable relief in Afghanistan, where the Karzai government has
increasingly been perceived as abusing its power and fueling corruption. From the perspective
of many Afghans, the international community’s continuing support of Karzai means that the
international community is at least complicit, if not actively to blame, for the overarching lack
of justice in the country. Attempts to discuss justice on a local level with formal or informal
actors will make no real headway as long as this perceived hypocrisy at the national and inter-
national level is not acknowledged and addressed.

Looking Ahead in Afghanistan

As the international community, and the United States in particular, begins a phase of tran-
sitioning out of Afghanistan, it is even more important to think critically about the role of
internationally sponsored programs and justice at the local level. Focusing on informal justice
mechanisms may be even more important given the ongoing processes of “transition.” Three
factors in particular drive this relevance. First, investments in the formal justice sector have
yielded disappointing results. Second, reduced financial assistance budgeted for Afghanistan
will result in a sort of triage of programs, which in the best case will favor what works ef-
tectively and efficiently rather than continue to pursue expensive but failed ambitions. In the
worst case the triage will be far less strategic, creating what has been called a “chaotic cutoft”
of aid. Third, in general, local-level governance initiatives have proven extremely difficult to
implement, and there will be a strong temptation to minimize formal governance efforts at
the level of what Thomas Barfield has called the “weakest link in the chain”—that between the
provincial-level and district-level administration.

'This renewed interest is also likely to revive the debate over whether there should be any
assistance at all to the informal sector. Segments of civil society, the AIHRC, and the grand
institutions of the formal justice system—the Supreme Court, the Attorney General’s Office,
and the Ministry of Justice, in particular—have opposed working with informal mechanisms.
They argue that these mechanisms operate outside the sphere of human rights, perpetuate
discriminatory practices, and undermine the valid attempt to extend the formal sector. This is
a serious debate that this report does not attempt to resolve but does attempt to inform. The
premise of the argument for working with the informal sector (particularly following transi-

tion) is that it exists, it functions, and it is in fact the main vehicle for dispute resolution across
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the country. Not recognizing its existence will not make it go away, and the opportunity to
improve the formal system in an impactful way seems to be slipping away. In part, the op-
portunity has been squandered both by poorly conceived international plans and by the usual
and well-known Afghan impediments to real institution building. On the other hand, research
clearly indicates that there is a clear limit to how much these systems can be improved. In other
words, the object of working with the informal system cannot be to eventually morph them
into the formal system. They are too localized, too resistant to homogenization, and too linked
to specific, local cultural patterns and political structures. The most that can be hoped for is
that assistance, correctly applied, can soften the harder edges of the informal system and buy
time at the local level for the formal system to eventually implant itself—though this is likely
the work of generations.

With less resources available in the future, it is essential that programs look to efficiently
promote access to justice and dispute resolution without disrupting those areas where the
formal or informal systems are already functioning. However, improving the informal sys-
tem requires much more than money and training and salaries—it requires a detailed local
knowledge of how the system works in each of Afghanistan’s many microsocieties. Small-scale
projects at the local level are best positioned to continue to make headway in resolving some
disputes and promoting local access to justice. Furthermore, the international community’s re-
liance on ineffective funding mechanisms and the lack of a coherent strategy means that much
of the money currently being spent on justice projects in Afghanistan is being wasted. The
international community and the government of Afghanistan need to work together to clarify
their goals and recommit to justice in local communities. USIP’s pilot projects demonstrate
that there are fairly easy, inexpensive ways for supporting justice in Afghanistan, but without
a certain amount of flexibility, vision, and political commitment most programs working on
informal justice in Afghanistan are likely to continue to flounder.

Finally, the systemic issues and the key lessons learned that have appeared in the course of
this work in Afghanistan point to wider issues related to the relative lack of coordination be-
tween those funding justice initiatives, academics studying these issues, governments working
to improve justice delivery, and communities struggling with their own justice issues. At this
point, most of the work on informal justice has been done on a country-by-country basis, with
only a few attempts at wider synthesis or testing the basic assumptions that are the foundation
for this report and countless other projects. In general, more research needs to be conducted,
but perhaps even more importantly, efforts in various countries should be better linked, creat-

ing wider discussions on justice and the international community. !
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Conflict Mediation (CCM) (Kabul: TLO, June 2009); and Ladbury, “Helmand Justice Mapping Study,”
appendix A-1.

For more on the types of disputes that informal bodies address, see Noah Coburn, The Politics of Dispute
Resolution and Continued Instability in Afghanistan, Special Report 285 (Washington, DC: USIP, August
2011).

There are exceptions to this, particularly in the case of very large intertribal land disputes where both groups
are unwilling to compromise. In such cases the machalga forfeited by the group may be very large, but the
amount forfeited by each individual is probably much less. For more on machalga practice, see TLO,
Linkages between State and Non-State Justice Systems in Eastern Afghanistan, 16-17.

This is particularly true in Herat where NRC research indicates that jirga decisions are considered
nonbinding.

The effect of commanders on these processes is another example of how they are not purely “traditional” but
have mutated according to changing circumstances. The authority of local commanders is a relatively new
phenomenon in Afghanistan, yet it has been grafted onto the shura/jirga mechanism. For more on the
influence of commanders in dispute resolution, see International Crisis Group (ICG), Peaccbuilding in
Afghanistan, Asia Report (Kabul/Brussels: ICG, 2003), 13.

See Ladbury, “Helmand Justice Mapping Study,” IV.

For more historical examples, see Barfield, Afghanistan and Louis Dupree, Afghanistan (Princeton, NJ:
Princeton University Press, 1980). For more recent cases, see Barfield, Nojumi, and Thier, The Clash of Two
Goods.
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For more on this, see Nesari and Tawfik, The Kabul Courts and Conciliators.

Republic of Afghanistan, “Civil Procedure Code,” Ministry of Justice, Official Gazette, Articles 185-190,
August 22, 1990, 30-31.

Afghanistan, “The Law on the Provincial Councils,” Article 4, paragraph 3, 2004.

The Independent Commission for Dispute Resolution was formed in June 2012 to call on insurgents and
other armed opposition to join the peace and reconciliation processes. For more on this, see Afghanistan
Watch, Truth newsletter no. 35, May 2012, 29.

There is confusion in the case of councils set up by the international military as well, discussed in more detail
later in this report. For more on this, see Douglas Saltmarshe and Abhilash Medhi, Local Governance in
Afghanistan: A View from the Ground, Synthesis Paper (Kabul: AREU, 2011), 5.

The working group included Afghan bodies, such as the Ministry of Justice, the Ministry of Women’s
Affairs, and the Afghan Independent Human Rights Commission (AIHRC), and international donors
including the American and British Embassies, the United Nations Assistance Mission in Afghanistan
(UNAMA), the United Nations Office on Drugs and Crime (UNODC), and various other NGOs. For
more on this, see United Nations Office on Drugs and Crime, Afghanistan: UNODC Helps Improve Justice
System, (Kabul: UNODC, December 17, 2009), and for the role of the MOJ working group, see Afghanistan
Rule of Law Project (AROLP), “Traditional Justice Pilot Survey: Parwan and Nangarhar Provinces” (pre-
sentation to Informal Justice National Policy Working Group, Ministry of Justice, Kabul, April 2009).
The draft policy on the relationship between the state justice system and the informal mechanism has been
discussed in these working group meetings, but the full document has yet to be placed on the Ministry of
Justice’s Web site.

One of the issues in this debate was the fact that the three categories of crimes in Afghan law are determined
not by the crime itself but by the punishment, making it impossible to categorize crimes before the court
deals with them. For more on some of these issues, see Noah Coburn and John Dempsey, Informal Dispute
Resolution in Afghanistan, Special Report 247 (Washington, DC: USIP, August 2010).

This second stage involved both the Ministry of Rural Rehabilitation and Development (MRRD) and the
IDLG, which were feuding over funds for setting up local councils (discussed further in the third section of
this report). Both groups, by attempting to undermine each other, greatly slowed the process. For more on
this, see El Snarkistani, “This Is Not the IDLG Youre Looking For” It’s Always Sunny in Kabul blog,
August 14, 2011, http://www.republicofsnarkistan.net/2011/08/14/this-is-not-the-idlg-youre-looking-for/.
A study done by the RAND Corporation also mentions the political differences between MRRD and
IDLG. See Michael Shurkin, Subnational Government in Afghanistan, Occasional Paper (Santa Monica,
CA: National Defense Research Institute, Rand Corporation, 2011), 16-17.

For similar observations on the Liberian case, see Deborah H. Isser, Stephen C. Lubkemann and Saah
N'Tow, Looking for Justice: Liberian Experiences with and Perceptions of Local Justice Options, Peaceworks
(Washington, DC: USIP, 2009).

See TLO, Linkages between State and Non-State Justice Systems in Eastern Afghanistan, 9.

For more on this, see TLO, Linkages between State and Non-State Justice Systems in Eastern Afghanistan, and
Ladbury, “Helmand Justice Mapping Study.”

The capacity and political influence of these departments varies drastically by province. For example, the
Ministry of Tribal Affairs is much more influential in provinces that border Pakistan and is more likely to
be involved in intertribal disputes in these areas. Ultimately, however, politics and influence in Afghanistan
continues to be personality-based, and if a certain government official is known in a community for being
impartial or particularly influential, this will make it more likely for disputants to bring cases to him regard-
less of actual government position.

It is important to note that this is not true in all districts and that there are some highly unpopular district
governors who have little influence on local disputes. In general, however, the judiciary’s subordination to
the executive branch at all levels of government has a long history in Afghanistan. For more on this, see
AIAS, “Rule of Law in Afghanistan,” 3—4.

For more on public opinion regarding the formal sector, see TAF, Afghanistan in 2010: A Survey of the Afghan
People (Kabul: TAF, 2010).

See AIAS, ‘Rule of Law in Afghanistan,” 8.

Human Rights Watch, “I Had to Run Away”: The Imprisonment of Women and Girls for ‘Moral Crimes’
in Afghanistan,” March 2012.

For more on this, see UN Women in Afghanistan, “Overview,” www.unwomensouthasia.org/un-women-in-
south-asia-2/un-women-in-afghanistan/overview-afghan/, and Children Rights International Network,
“Afghanistan: Persistent Violations of Children’s Rights,” October 25, 2011, www.crin.org/resources/info-
detail.asp?ID=26424.

See CPHD, Afghanistan Human Development Report 2007, 97.

In the informal sector, checks and balances are not so much between different branches of local governance
structures as they are within the structures themselves. Leaders who are not effective at resolving disputes
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will eventually lose honor, and this will in turn limit their political effectiveness. For more on the separation
of power, see Douglas Saltmarshe and Abhilash Medhi, Local Governance in Afghanistan, 1.

See, for example, Jonathan Steele, “US Convinced Karzai Half-Brother is Corrupt, WikiLeaks Cables Say,”
Guardian, December 2, 2010, and Dexter Filkins, Mark Mazzetti, and James Risen, “Brother of Afghan
Leader Said to be Paid by CIA,” New York Times, October 27, 2009.

DFID official, personal communication with author, Helmand, February 2010.

Initial research by DFID supports these claims.

For more on the impact of the flow of international funds to local commanders, see Noah Coburn and
Shahmahmood Miakhel, Myzhs and Misconceptions in the Afghan Transition, Peace Brief 123 (Washington,
DC: USIP, April 9, 2012).

See International Development Legal Organization, “Presentation to the United States Embassy” (presenta-
tion, IDLO, Kabul, July 2, 2011).

See TAF, Afghanistan in 2011, 5, 69.

See Ladbury, “Helmand Justice Mapping Study,” 13.

The USAID-led ASOP program closed in January 2012. The key ASOP structures, the District
Community Councils (DCCs), have been transferred and are transitioning under a new program, the
National Priority Program, the IDLG. For more on the closure of ASOP, see Hussain Yasa, “Police
Recruitment Process and Green-on-Blue-Attacks,” Daily Outlook Afghanistan, September 1, 2012. For more
on the transition of DCCs from USAID-ASOP to IDLG, see Michael Shurkin, Subnational Government
in Afghanistan, 11-12. The impact of such internationally sponsored programs is discussed more thoroughly
later in the report.

For more on Taliban preventing elders from hearing cases, see TLO, “Formal and Informal Justice in

Helmand and Uruzgan” (working paper, TLO, Kabul, June 2011), 19.

These statistics come from unpublished TLO research. All statistics in this report, particularly when coming
from unstable areas, should be used for detecting general trends—not for creating a precise picture. See
TLO, “Formal and Informal Justice in Helmand and Uruzgan.”

Research is limited, but see, for example, Ladbury, “Helmand Justice Mapping Study,” and ATAS, “Rule of
Law in Afghanistan.”

See Ladbury, “Helmand Justice Mapping Study,” 9. In fact, the “Wahhabi” label seems to stem more from
the Taliban’s association with groups such as al-Qaeda than from the Taliban’s actual statements, which
more often refer to Hanafi texts, though with more extreme interpretations than used by most other Hanafi
groups worldwide. Abdul Samad Kamawi, personal communication with author Kabul, June 2011. For more
on this, see Ahmed Rashid, 7aliban: Militant Islam, Oil and Fundamentalism in Central Asia, 2nd ed. (New
Haven, CT: Yale University Press, April 13, 2010).

Ladbury, “Helmand Justice Mapping Study,” 9.

Ibid., 28.

See Astri Suhrke, When More Is Less: The International Project in Afghanistan (New York: Columbia
University Press, 2012), 216.

For example, the Washington Post points to a $14.5 million program funded by the U.S. government in 2010.
See Ernesto Londofio, “Afghan’s Death a Parable for Country’s Justice Quandary: Courts or Elders?”
Washington Post, April 20, 2011.

On an elite level, there is some continued resentment, particularly among Pashtuns, of the composition of
participants in the 2001 Bonn process, which was seen as biased toward northerners and Tajiks in particular.
On alocal level, however, concerns have more to do with how resources are being distributed between tribes
and other local groups. For more on resources allocation, see Caroline Bertram, “Corruption in Afghanistan
among the Most Important Problems for Development,” Heinrich Boll Stiftung, Green Political
Foundation, July 13, 2011), and for more on public perception on corruption, see TAF, Afghanistan in 2011,
97.

For many Afghans, however, the vast number of NGOs and military groups working in an area are difficult
to distinguish from one another, and there is often a sense that programs run by one group represent all
groups, creating serious problems when one program gains a bad reputation in an area. Further complicating
the issue, the increased U.S. government focus on “civ-mil” fusion makes it difficult for local actors to
sometimes understand the difference between civilian and military operations. For more on the overlapping
mandate between NGOs and the military, see George Bragg, “Civil-Military Relations in Afghanistan,”
e-International Relations, September 11, 2011.

Methodologically this section draws primarily from interviews with those working on specific projects, the
reports and documents made available by organizations—when they have been made available—and, when
possible, interviews with Afghans living in areas targeted by these programs.

For a good general outline, see AIAS, “Rule of Law in Afghanistan.”

Ibid., 4.
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While this has improved in some ways in recent years and there is much talk in diplomatic circles about
“coordination,” in reality cooperation in the allocation remains token and is something that Afghan govern-
ment officials often complain about. For more on the lack of coordination, see Matt Waldman, “Falling
Short: Aid Effectiveness in Afghanistan,” Agency Coordinating Body for Afghan Relief (ACBAR), Kabul,
March 2008.

For a detailed discussion of early attempts at judicial sector reform, see Suhrke, When More Is Less,
183-198.

See Liana Sun Wyler and Kenneth Katzman, Afghanistan: U.S. Rule of Law and Justice Sector Assistance,
(Washington, DC: Congressional Research Service, November 09, 2010).

See Ernesto Londofio, “In Afghanistan, Anti-corruption Fight Goes Local,” Washington Post, October 18,
2010.

See General Stanley A. McChrystal, “Commander’s Initial Assessment to Secretary Gates,” ISAF, August
30, 2009.

See, for example, Ann Marlowe, “Shura to Fail?” New Republic, May 13, 2010. This reached its height in the
period immediately following the troop surge when various extreme forms of localized engagement were
encouraged. This strategy was perhaps best embodied by Jim Gant’s One Tribe at a Time Approach, a contro-
versial self-published treatise calling for local engagement that was praised by some military leaders and
highly criticized by others for Gant’s neocolonial willingness to insert himself into local conflicts of which
he had little knowledge. For more on the treatise, see Jim Gant, A Strategy for Success in Afghanistan: One Tribe
at a Time (Los Angeles, CA: Nine Sister Import Inc., 2009).

For more on related issues, particularly the incorrect assumption that development necessarily leads to stabil-
ity, see Paul Fishstein and Andrew Wilder, Winning Hearts and Minds? Examining the Relationship between
Aid and Security in Afghanistan (Medford, MA: The Feinstein International Center, January 2012) .

See Interagency Planning and Implementation Team (IPIT), TDR: Field Guidance (Kabul: 2010).
Ladbury, “Helmand Justice Mapping Study,” 25.

Ibid., vii.

Ibid., 23-25.

While these district and village council elections are technically called for by the constitution, there is little
political impetus for them either within the government of Afghanistan or in the international community,

which made it rather unlikely that the so-called ASOP-based councils would eventually morph into councils
elected in national elections.

When the author attended a justice subcommittee meeting, there was a log book, but it was not being used.
Ladbury, “Helmand Justice Mapping Study,” 18.

The author and USIP researchers spent the most time at the Garmsir ASOP but also conducted research in
other districts in the south and east where ASOP was active.

ISAF designated approximately 100 of Afghanistan’s 400 districts as “key terrain districts,” where it would
focus its resources. These are districts where ISAF had decided it could reach a large segment of the Afghan
population through its counterinsurgency (COIN) strategy. See David Axe, “ISAF Rethinks Afghan
Districts,” The Diplomat blog, March 25, 2011.

One of the key DFID figures involved in the British version of ASOP was not asked at all to contribute to
the setup of the American version of the project and claimed that the British embassy had not been contacted
by the USAID contractor and had almost no knowledge of the program. This lack of transparency, however,
was not limited to the British embassy. Several months into the American rollout of the program, U.S.
officials directly overseeing the contract had not been supplied with a complete list of districts where the
program was operating.

See Ladbury, “Helmand Justice Mapping Study,” 18-19.

USIP did find one example in Uruzgan, when TLO shura members all migrated to the IDLG shura after
being promised a monthly stipend for their work. They claimed that once they became part of IDLG they
resolved cases as part of that shura.

See James Rosen, “Obama Administration Steers Lucrative No-Bid Contract for Afghan Work to Dem
Donor,” Fox News, January 25, 2010.

See, for example, Checchi and Company Consulting, “Assessment and Action Plan Sub-District 9,
Kandahar City,” June 2011, 8.

For more on this, see Coburn and Miakhel, Many Shuras Do Not a Government Make.

For more, see Chris Snow, Christian Dennys, and Idrees Zaman, Conflict Analysis: Farza and Kalakan
Districts, Kabul Province (Kabul: CPAU, March 2009).

Certain types of programs are particularly susceptible to this disruptive pattern of funding jumps, and, for
example, programs that deal with cyclical processes like elections are often disrupted. For more on the case

of the Free and Fair Election Foundation of Afghanistan, see Anna Larson and Noah Coburn, Derailing
Democracy (New York: Columbia University Press, 2013)..
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See Deborah Smith, Community-Based Dispute Resolution Processes in Nangarbar Province (Kabul: AREU,
2009); Deborah Smith and Shelly Manalan, Community-Based Dispute Resolution Processes in Bamiyan
Province (Kabul: AREU, December 2009); Rebecca Gang, Community-Based Dispute Resolution Processes in
Balkh Province (Kabul: AREU, 2010); and Rebecca Gang, Community-Based Dispute Resolution Processes in
Kabul City (Kabul: AREU, 2011).

IDLO never made its findings public; however, the data presented here was transmitted to the author for
use in this report and is on file with the author.

Any survey in Afghanistan, and particularly those sponsored by international organizations, faces additional
challenges of understanding local cultural issues. For example, was the ethnicity of the surveyors the same
as the ethnicity of those interviewed? In areas where women rarely leave family compounds, how were
women approached? Were surveys conducted door to door (making hospitality and the host-guest relation-
ship an issue), in the mosque (making religion an issue), or, worst of all, in the district center under the
watchful eyes of the police? This is not to say that methodologies cannot be created to deal with these issues,
but, since 2001, vast sums have been spent on poorly designed surveys whose numbers have been used to
justify certain policy decisions. Therefore, almost all statistics concerning popular opinion in Afghanistan
should be dealt with cautiously.

CPAU unsurprisingly had difficulty finding enough law students in Kunduz to fill these positions, so some
of them were not law students, but all had had some type of legal training. For more on this, see Seth Peavey,
Opportunities and Challenges for Linking Formal and Informal Justice Institutions in Kunduz and Takhar: An
Ewaluation of the USIP Justice Linkages Project in Kunduz and Takhar Provinces (Kabul: CPAU, 2012), 11.
This situation is likely to only be further complicated if and when district and village level council elections
are held.

TLO, Linkages between State and Non-State Justice Systems in Eastern Afghanistan, 10.

This problem, which applies to other organizations as well, is discussed further in the next section.

In an even more basic example, USIP hired a researcher from Qara Bagh to conduct research in the districts
of Qara Bagh and Istalif. While the researcher eventually collected data from both districts, the process was
slower in Istalif where his political connections were less established and where the community was wearier
of the questions he was asking as an outsider.

The tendency for programs to pay elders to participate is discussed later in this report. In some areas this
practice has simply become so prevalent that it is unavoidable. USIP worked to keep this practice to a mini-
mum, if for no other reason than that if elders are being paid to attend a workshop or meeting, there is no
real way to determine whether they actually see any value in the project in and of itself. One worrying
exception to this was when TLO provided stipends to local government officials to participate in its pro-
grammatic work, which may have compromised some of the data from their projects.

See TLO, An Evaluation of the Khost Commission on Conflict Mediation.

For more on this, see Coburn, The Politics of Dispute Resolution and Continued Instability in Afghanistan.
There are clear parallels here with rejection of programs aimed at creating massive social change both under
the Soviets and early in Afghan history as well. For more, see Barfield, Afghanistan, chap. 5.

For more on this, see TLO, An Evaluation of the Khost Commission on Conflict Mediation.

TLO, “Formal and Informal Justice in Paktia and Nangarhar,” 36-37.

Suhrke, When More Is Less, 183.

In particular, see Coburn.

There are several examples of the international military unintentionally igniting long dormant local feuds.
For more on this, see Coburn and Miakhel, Many Shuras Do Not a Government Make.

For examples see TLO, Linkages between State and Non-State Justice Systems in Eastern Afghanistan, 10.

See Checchi and Company Consulting, “RLS-I Program Perception Study Rodat/Kama Nangarhar,” May
2011, 2.

See, for example, Checchi and Company Consulting, “Assessment and Action Plan Sub-District 9.
USAID estimates that, in 2012, its budget for Afghanistan will diminish by 50 percent and drop to 25
percent of 2011 spending levels by 2013.

Some of the few exceptions to this lack of work on the informal justice sector in a comparative context
include a USIP-, World Bank- and George Washington—sponsored conference in Washington in 2009 and
a conference hosted by the Danish Institute for International Studies (DIIS) in 2010. DIIS is currently
preparing several publications from its proceedings. See also Isser, ed., Customary Justice and Rule of Law in
War-Torn Societies.

See, for example, Ali Wardak, “Structures of Authority and Local Dispute Settlement in Afghanistan,” in
Conflicts and Conflict Resolution in Middle Eastern Societies: Between Tradition and Modernity (Berlin:
Duncker and Humblot, 2005) or any of Wardak’s work on informal justice in Afghanistan. Of course, there
is also variation in how much individual Afghans emphasize issues like reconciliation, but there are some
clear trends that are striking when compared with more Western ideas about justice.
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118. Most notably, see James Ferguson, The Anti-Politics Machine: “Development,” Depoliticalization, and
Bureacratic Power in Lesotho (Minneapolis: University of Minnesota Press, 1994). Although Ferguson pri-
marily discusses development programs, his observations seem as relevant, if not more so, to rule-of-law
programs.

119. See, for example, Integrity Watch Afghanistan, “Afghan Perceptions and Experiences of Corruption: A
National Survey 2010,” 2010.

120. For more, see TLO, Linkages between State and Non-State Justice Systems in Eastern Afghanistan, 16-17.

121. For a good example of a more broad-based approach to informal justice, see Isser, ed., Customary Justice and
Rule of Law in War-Torn Societies.

92 USIP.ORG



ABOUT THE INSTITUTE

The United States Institute of Peace is an independent, nonpartisan
institution established and funded by Congress. Its goals are to
help prevent and resolve violent conflicts, promote postconflict

peacebuilding, and increase conflict management tools, capacity, and
intellectual capital worldwide. The Institute does this by empowering
others with knowledge, skills, and resources, as well as by its direct
involvement in conflict zones around the globe.

BoaArD oF DIRECTORS

J. Robinson West (Chair), Chairman, PFC Energy, Washington, D.C. e
George E. Moose (Vice Chair), Adjunct Professor of Practice, The George
Washington University, Washington, D.C. e Judy Ansley, Former Assistant

to the President and Deputy National Security Advisor under George W.
Bush, Washington, D.C. e Eric Edelman, Hertog Distinguished Practitio-
ner in Residence, Johns Hopkins University School of Advanced Interna-
tional Studies, Washington, D.C.  Joseph Eldridge, University Chaplain
and Senior Adjunct Professorial Lecturer, School of International Service,
American University ® Kerry Kennedy, President, Robert F. Kennedy
Center for Justice and Human Rights, Washington, D.C. ¢ lkram U. Khan,
President, Quality Care Consultants, LLC, Las Vegas, Nev. ® Stephen D.
Krasner, Graham H. Stuart Professor of International Relations, Stanford
University, Palo Alto, Calif. ® John A. Lancaster, Former Executive Direc-
tor, International Council on Independent Living, Potsdam, N.Y. ¢ Jeremy
A. Rabkin, Professor of Law, George Mason University, Fairfax, Va. ¢ Judy
Van Rest, Executive Vice President, International Republican Institute,
Washington, D.C.  Nancy Zirkin, Executive Vice President, Leadership
Conference on Civil and Human Rights, Washington, D.C.

MEewmBsers Ex OFFicio

Michael H. Posner, Assistant Secretary of State for Democracy, Human
Rights, and Labor e Kathleen Hicks, Principal Deputy Under Secretary
of Defense for Policy ® Gregg F. Martin, Major General, U.S. Army;
President, National Defense University ¢ Jim Marshall, President, United
States Institute of Peace (nonvoting)




PEACEWORKS e APRIL 2013 * NO. 84

Every serious attempt to analyze the ongoing instability in
Afghanistan recognizes the lack of justice in the country as
a motivator of grievance and conflict. Despite millions of
donor dollars spent on building the state judicial sector in
Afghanistan since 2001, access to fair, equitable forums for
justice in the country remains extremely poor, and few
Afghans have confidence in the state’s ability to deliver jus-
tice. As the international community begins transitioning
out of Afghanistan, international groups have begun to
consider more deeply the informal mechanisms through
which a majority of conflicts in Afghanistan are resolved.
This report argues that many of these internationally spon-
sored programs have done as much harm as good or have
simply wasted funds that have gone primarily to Afghan
government officials and international contractors. In the
worst cases, these programs have undermined the provi-
sion of justice. Given that Afghanistan’s formal justice mech-
anisms are seen to be expensive, corrupt, and slow, and
that informal justice mechanisms are preferred by local
communities, the international community must think more
critically about the role of internationally sponsored pro-
grams and justice at the local level.
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