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his chapteris primarily focused on the

need to examine the extent to which

the process of constitution making
can become a vehicle for national dialogue
and the consolidation of peace, allowing
competing perspectives and claims within a
postwar society to be aired and incorporated.
A number of issues affect the development of
a country’s constitution, especially when the
country has undergone some degree of polit-
ical turbulence. Nevertheless, most scholars
would agree that one issue that stands out,
and often bedevils post-conflict societies, is
how to establish nation states with institu-
tions that promote reconciliation, economic
development, and good governance; facili-
tate political harmony and stability; manage
diversity; process disputes between state and
citizens and among citizens; and minimize
the possibility of conflicts through enfran-
chisement of the people.! This chapter seeks
to examine the experience of Zimbabwe in its
efforts to develop a constitutional order that
not only addresses the issues raised above
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but also enjoys the allegiance and support
of most Zimbabweans. It examines broadly
the constitutional history of Zimbabwe and
details the numerous efforts to develop an
enduring constitution for that country, pay-
ing particular attention to the structures of
the processes that have been employed; the
scope, nature, and eftectiveness of public par-
ticipation in the constitution-making pro-
cesses; the relevance of international human
rights norms in the process; and the role the
international community can or should play
in constitution-making processes in post-
conflict societies.

Who should initiate a constitution-
making process? For how long should the
process run? What kind of forum offers the
best framework for the process? What are
the mechanisms for maximizing citizen par-
ticipation? How should the final adoption of
the constitution be organized? We address
these questions and also highlight the main
issues, context, and substance regarding the
Zimbabwe constitutional process. While rec-
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ognizing the uniqueness of the Zimbabwean
experience, we also attempt to draw common
lessons learned from the process with respect
to achieving an acceptable and durable con-
stitution that can foster peace, stability, and
prosperity for post-conflict societies.

'This chapter is organized as follows: First,
it will provide an overview of the most press-
ing challenges confronting Zimbabwe in
terms of constitution making; second, it will
assess the relevance of international human
rights norms to the constitution-making
process in post-conflict societies; third, it
will summarize Zimbabwe’s colonial history
as it bears on current governance; fourth, it
will assess the crisis of legitimacy surround-
ing the 1980 Lancaster House Constitution;
fifth, it will assess the failure of the 1999
constitutional process, its impact on national
reconciliation and the ongoing crisis which

has resulted in the 2000 and 2008 elections’

producing a government which lacks both
national and international legitimacy; and
sixth, it will make observations regarding
the international community’s role vis-a-vis
an individual nation’s constitution-making
process. The chapter will conclude with a
discussion of the lessons learned from the
Zimbabwe experience.

The Colonial Period

The colonial history of what is today Zim-
babwe bears directly on the political, eco-
nomic, and social development of the country
and many of its current obstacles to effective
democracy. Zimbabwe, formerly Southern
Rhodesia, was originally inhabited by de-
scendants of the great southern migration
that populated most of present-day Zimba-
bwe and Central Africa. A highly organized
Shona-speaking state developed with a tra-
dition of self-government and independence
going back to the kingdom of Monomotapa

and centered on Great Zimbabwe. In ap-
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proximately 1830, the Matebele ethnic group,
an offshoot of the Zulu nation, established a
centralized state in the southwestern part of
modern day Zimbabwe, with Bulawayo as
its capital. By 1888, Lobengula, the Ndebele
king, claimed sovereignty over all the terri-
tory that now forms Zimbabwe, including
what was known at the time as Matebeleland
and Mashonaland.?

In October 1889, Cecil Rhodes obtained a
royal charter of incorporation setting up the
British South Africa Company® (BSA). Un-
der the charter, the BSA was authorized and
empowered to hold, use, and retain for its
purposes the full benefit of the concessions
and agreements it had already acquired from
African chiefs insofar as they were valid. It
was further empowered, subject to the ap-
proval of one of the principal secretaries of
state, from time to time to acquire any pow-
ers of any kind or nature whatever, includ-
ing powers necessary to govern and preserve
public order.* In 1890, the Mashonaland part
of present-day Zimbabwe was occupied by
British South Africa forces, which founded
the capital in Salisbury (now Harare); in the
tollowing year, the territory was declared a
British protectorate. In 1893, hostilities be-
tween the BSA and the Ndebele led to the
occupation of present-day Matebeleland.®
Lobengula was forced to flee, the British
declared the Matebeleland kingdom to be
ended, and the company seized land and cat-
tle. In 1895, the entire territory was named
Southern Rhodesia. The establishment of
BSA and British rule over the territory was
fiercely resisted by the African population.®
Nevertheless, until 1923, Southern Rhodesia
was administered by the BSA.”

In 1922, when the BSA’s mandate was
about to end, a referendum was held regarding
a new constitutional structure and the ques-
tion of whether Rhodesia would become part
of the union of South Africa. The majority

of white settler voters opted for responsible
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government rather than incorporation into
the Union of South Africa, and Southern
Rhodesia became a British colony. Accord-
ingly, under letters patent (1923), the coun-
try became a self-governing colony. How-
ever, the constitution provided for such a
high degree of internal autonomy that South-
ern Rhodesia held a special position among
British dependencies. From 1923, the head
of the government was called prime minister.
Britain retained the power to veto legislation
as a safeguard of African rights, but never ex-
ercised it, though the British government did
exercise, in theory, a limited restraining influ-
ence. Thus, the overwhelming black majority
found themselves governed under the loos-
est of imperial supervision by ministers re-
sponsible to a legislature elected by the white
settlers and under the day-to-day control of
an administration staffed by locally recruited
whites. In 1953, Britain formed a federation
of Southern Rhodesia, with the two northern
territories of Northern Rhodesia and Nyasa-
land, both of which, unlike Southern Rhode-
sia, were administered as colonial protector-
ates. The federation failed as a consequence
of the conflict between the growing African
nationalism in the north and the hesitant
white reformism of the South. In 1963, the
tederation was dissolved. The two northern
territories soon became the independent
states of Zambia and Malawi. Southern
Rhodesia remained a self-governing colony
and was not to become independent until af-
ter a protracted liberation war.

The issue of land ownership, which re-
mains a matter of bitter dispute, has its roots
in the BSA’s expropriation of 39 million
hectares of land from indigenous people,
without compensation.® In 1930, the Land
Apportionment Act formally introduced the
principle of racial discrimination into land
allocation by, among other things, assigning
50.8 percent of the land to the sole occupa-
tion of whites, who comprised less than 25
percent of the population.’ This meant that
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at independence in 1980, the most produc-
tive land remained in the hands of whites,
whose interests were protected by complex
provisions against compulsory land acquisi-
tion for a minimum of ten years contained in
the 1979 independence constitution.'

In 1961, a new constitution provided for
considerable internal sovereignty and, for
the first time, included a justiciable declara-
tion of rights." Under the 1961 constitution,
Britain relinquished virtually all its powers
in return for a declaration of rights and a
multiracial constitutional council that was
charged with reviewing subsequent legisla-
tion in light of the declaration and assur-
ances that Southern Rhodesia would enter
a new phase in political and social devel-
opment. The 1961 constitution was to be
the first step toward ultimate majority rule,
while the newly entrenched declaration of
rights was to ensure the elimination of dis-
crimination, equality before the law, and the
protection of the rights and liberties of the
individual.'?

However, the declaration of rights suf-
fered two notable omissions from the tra-
ditional list of human rights: the right to
freedom of movement and the right to free
choice of employment. Even the protections
that the declaration granted were rendered
largely illusory by a number of careful and
far-reaching exceptions and qualifications.
In several sections, the legislature was given
the power to derogate in normal times from
the rights and liberties for stated purposes,
such as the exercise of police powers.”> A
major weakness of the 1961 constitution was
that it exempted all preexisting laws from
the need to comply with the declaration of
rights."* Consequently, all the existing ma-
chinery of repression and discrimination
was safeguarded. The constitution was fatally
flawed, however, in that its franchise provi-
sions supposedly enshrined the principle of
unimpeded progress to majority rule, but in
practice, the educational and economic re-
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quirements for voting all but guaranteed a
permanently subordinate role for Africans.”
During this period, the Southern Rhodesian
government enacted and used increasingly
repressive security legislation.'® In particular,
the government extensively used the 1960
Law and Order Maintenance Act, which
provided for preventive detention."”

On November 11, 1965, the Rhodesian
government, led by Ian Smith, declared
unilateral independence against the British
government and adopted the 1965 consti-
tution.' The British government responded
by making drastic changes to the 1961 con-
stitution and declaring null and void and of
no effect any law passed or promulgated by
the illegal Smith regime.” It also revoked
the legislative power of Southern Rhodesia’s
legislative assembly, enabled the British par-
liament to legislate for Rhodesia, and con-
terred executive power in Rhodesia upon the
British secretary of state for commonwealth
relations.”” The Southern Rhodesian courts,
however, recognized the Smith regime as
valid. In 1966 and 1968, Southern Rhode-
sia’s high court ruled that although the uni-
lateral declaration of independence and the
1965 constitution were illegal, the revolution
had achieved internal success and the Smith
regime was the only effective government
in Southern Rhodesia; therefore, necessity
demanded that the de facto government be
endowed with all the power of its predeces-
sors under the 1961 constitution. In another
decision in 1968, the high court finally gave
the regime de jure recognition based on the
argument that not only was the government
in effective control, but there were no pros-
pects that any actions by the mother country
would alter that condition.** Matters came to
a head in Madzimbamuto v. Lardner-Burke.*
Here, the judicial committee of the privy
council upheld the right of the UK parlia-
ment to exercise unfettered legislative power
over Southern Rhodesia and to deny all legal
validity to the actions of the Smith regime.
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'The majority of the Southern Rhodesian ju-
diciary continued to recognize the legality
of the Smith regime and ignored the privy
council decision. The unilateral declaration
of independence succeeded and lasted fifteen
years. It did so largely because while the in-
ternational community condemned Smith’s
unilateral declaration of independence, it
did not take any positive action to end the
rebellion.”

In 1970, the Smith regime purported to
adopt a republican constitution, which pre-
cluded any prospect of majority rule.?* The
constitution had a declaration of rights, but
rendered it ineffective by providing that “no
court shall inquire into or pronounce upon
the validity of any law on the ground that
it is inconsistent with the Declaration of
Rights.”” Further, the bill of rights did not
outlaw discrimination.?® From 1970 to 1979,
the Smith regime’s violation of human rights
was systematic and widespread: Captured
and suspected guerrillas—as well as their
supporters—were mercilessly tortured to ex-
tract confessions and information. The viola-
tion of human rights was a deliberate tactic
aimed at intimidation and deterrence.?

Organized African resistance to white
rule began around 1947 with the establish-
ment of the African Workers Voice Associa-
tion, which was an important forerunner to
the African nationalist groups.”® The orga-
nization was banned in 1952, but in 1957,
the first African nationalist party, the Afri-
can National Congress (ANC), was formed
with Joshua Nkomo as president. The ANC
was likewise later banned, as were its succes-
sors, the National Democratic Party (NDP)
and the Zimbabwe African Peoples Union
(ZAPU). In 1963, a split emerged in the
nationalist movement with the founding
of the Zimbabwe African National Union
(ZANU).Both ZAPU and ZANU launched
armed struggles, but it was not until 1980
that this finally led to independence.” In the
1970s,both ZAPU and ZANU forces inten-
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sified the armed struggle within the coun-
try.*® With the continuing success of the
struggle and international pressure, in 1978,
the Smith regime was forced to seek an in-
ternal settlement with a number of compliant
African leaders.®! As a result, a new consti-
tution for the renamed Zimbabwe-Rhodesia
was introduced.’” The internal settlement
failed largely because it lacked legitimacy
and did not end the war, which was clearly
intensifying, and it equally failed to receive
any international recognition.

Thus, in 1979 an all-party constitutional
conference was held at Lancaster House in
London from September 10 to December
21, at which an independence constitution
was agreed.”* The conference followed a
commonwealth heads of government meet-
ing in Lusaka, at which it was agreed that
Britain was responsible for granting legal
independence to Zimbabwe. The conference
was attended by delegations from ZANU led
by Robert Mugabe, ZAPU, led by Nkomo,
and the Zimbabwe-Rhodesia government,
which included Ian Smith’s Rhodesian Front
and Muzorewa’s United African National
Congress. The conference was organized and
negotiations mediated by the British gov-
ernment under the leadership of Lord Car-
rington. The constitutional negotiations did
not provide for public participation.

The new constitution provided for a cer-
emonial president, a prime minister, and a
bicameral legislature consisting of elected
members of parliament and an indirectly
elected senate. The legislative chambers
were to be elected on two race-based rolls.
Executive power was to reside in the prime
minister, assisted by a cabinet chosen by the
prime minister.** The liberation movements
(ZANU and ZAPU) were virtually forced to
accept its terms, including the restrictive land
acquisition provisions.¥ Lord Carrington’s
strategy was to push for an agreement; he
warned that if there was no agreement, the
British government would recognize the Mu-

Muna Nburo

zorewa regime, which Ian Smith had in-
stalled in Zimbabwe, and call for the lifting
of sanctions against Zimbabwe. The British
government was aware that the frontline
states could not provide the kind of support
the liberation movements needed to continue
the liberation war. Further, the states were
unhappy with the provisions relating to the
nature and extent of executive powers, the or-
ganization of the legislature and the judiciary,
and the general protection of racial interests
in the bill of rights, including guaranteeing
a voter roll for the white population.*® Even
50, the most remarkable feature of the Lan-
caster House conference was that it produced
a settlement that led to a peaceful transition
to majority rule. Southern Rhodesia reverted
to being a British colony, and a British gov-
ernor was installed to run the country until
independence.”” ZANU won the elections
that followed, and Zimbabwe became an in-
dependent state on April 19, 1980.

The new majority government adopted
a policy of reconciliation toward the white
population and its black rivals. However, it
retained the state of emergency, which the
Smith regime had announced in 1965 before
the declaration of unilateral independence;
this continued until 1990, along with all the
repressive security laws inherited from the
previous regime.*® Shortly after indepen-
dence, violence erupted in Matebeleland.
Emergency powers were widely used to quell
the violence, including both preventive de-
tention laws and restrictions on movement.
A special unit sent to the area, known as the
fifth brigade, was responsible for perpetrat-
ing widespread human rights violations.
The problem was ended in 1987 by a unity
agreement that led to ZAPU being merged®
into ZANU, giving the ruling party an over-
whelming parliamentary majority.* Not un-
til the late 1990s did a viable new political
party, Movement for Democratic Change
(MDC), appear on the scene to seriously
challenge ZANU’s dominance. However, as
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the economy has declined, opposition to gov-
ernment has increased. From the 1990s to
date, Zimbabwe has experienced a total col-
lapse of its economy and widespread human
rights abuses as the government has sought
to remain in power by any means.*! By 2009,
Zimbabwe had the highest inflation rate in
the world, and its economy had shrunk by
almost a third.* Two recent examples that
highlight the human rights abuses and the
regime’s determination to stay in power are
the breach of electoral laws by the govern-
ment in the 2008 elections and the manner in
which ZANU PF has continuously violated
the Global Political Agreement to further its
interests. The mediation between ZANU PF
and MDC under the supervision of Presi-
dent Thabo Mbeki led, among other things,
to the amendments of the Electoral Act in
Zimbabwe.® Section 110 of the Electoral
Act provided for a runoff election within
twenty-one days of the announcement of the
results if no single candidate managed to ob-
tain 50.1 percent of the total votes cast in a
presidential poll. When ZANU PF realized
that they had lost the 2008 election and that
there was a high probability of losing the run-
off election as well, they delayed announcing
the presidential election results by more than
three weeks and, instead of holding elections
within the stipulated twenty-one days, held
the election three months later. The delay
was designed to allow ZANU PF to purge
the electorate of opposition support. Massive
violence and killings were inflicted on oppo-
sition supporters, forcing the MDC to with-
draw from the elections.* On the current
government of national unity, ZANU PF has
acted in bad faith before and after signing the
Unity Agreement. President Mugabe went on
to appoint permanent secretaries unilaterally,
without consulting the other parties that are
members of the government, in contraven-
tion of the Global Political Agreement.* In
addition, the president unilaterally appointed
the reserve bank governor, the attorney gen-
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eral, and all the provincial governors without
consulting the other parties that are mem-
bers of the Unity Government.*

Constitution Making: The Challenges

in Zimbabwe

In 1980, after ninety years of colonial rule
and decades of armed struggle against a white
minority government regime, modern Zim-
babwe inherited a constitution, which was a
result of a negotiated settlement at Lancaster
House in London.* The Lancaster House
constitution-making process was dominated
by the British government, which was asso-
ciated at the time with the minority govern-
ment of Southern Rhodesia.*® A majority of
the liberation movements perceived the con-
stitution as unsatisfactory, as it lacked popular
participation and contained unsavory provi-
sions. The liberation groups believed that a
new constitution was needed to consolidate
a democratic state in Zimbabwe once in-
dependence was achieved. In significant re-
spects, Zimbabwe’s 1980 constitution contin-
ued the colonial legacy in the sense that some
of its provisions maintained the economic
status quo. Immediately after the Lancaster
House constitution was adopted, elections
were held and a populist government led by
ZANU was elected to power: ZANU won
fifty-seven seats, ZAPU twenty seats, ANC
three seats, and the Rhodesian Front all the
twenty seats reserved for whites.

Although a constitution is primarily a le-
gal document, it is at the same time a politi-
cal charter, particularly when it is expected
to enact far-reaching change in the political
and economic structure of society. Unfortu-
nately, the Lancaster House Constitution did
not create the potential for the necessary
institutional change—not merely the insti-
tutions in the political realm, but also the in-
stitutions that govern the way the economy
functions and influence productivity and
equity. The Lancaster House Constitution



182

itself failed to serve as a framework for lo-
cal political and economic actors to negotiate
the transformation from a colonial state with
great economic disparities to a more equi-
table Zimbabwe, largely because it contained
entrenched provisions, which ensured certain
policies could not be changed until a speci-
fied time.* As a result, the basic structure of
Zimbabwean society, especially as it related
to land ownership, remained the same. As
protests mounted regarding the govern-
ment’s corruption and failure to improve the
quality of life for the majority of Zimbabwe-
ans, the government became undemocratic
and authoritarian, increasingly centralizing
power in its attempt to stay in office. The
attributes of the Zimbabwean state thus in-
clude the following: a highly centralized sys-
tem of governance; excessive state control of
all aspects of human endeavor, coupled with
limited capacity to govern; excessive regula-
tion of civil society; weak institutions of state
and civil society; few countervailing forces to
the power of the executive branch; limited
participation in governance by the general
citizenry; and preferential access to power
and resources, often determined by religious,
ethnic, and geographical considerations. The
result has been unprecedented economic de-
cline and increasing poverty among ordinary
Zimbabweans.

Clearly, the Lancaster House Constitu-
tion failed to gain legitimacy or provide a
framework for the democratic governance
of Zimbabwe. The challenge for Zimbabwe
remains how to achieve a stable political and
constitutional order that promotes develop-
ment and good governance and guarantees
citizens government under the rule of law
regardless of their gender, color, sexual ori-
entation, sex, or ethnic origin. This calls for
the development of political, economic, and
administrative institutions for the proper
governance of the state. The aim should be
to achieve a constitutional order that is le-
gitimate, credible, enduring, and structurally
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accessible to the people without compro-
mising the integrity and effectiveness of the
process.

In Zimbabwe, a serious search for viable
constitutional arrangements must begin with
the frank recognition of the specific prob-
lems confronting the country. Foremost is
the need for sufficient national unity or co-
hesion to generate social and political power
strong enough to enable the diverse peoples
that make up Zimbabwe to achieve a level
of well-being and development beyond their
reach as separate units. Any constitutional
structure adopted in Zimbabwe likewise
needs to accommodate the ethnic diversity of
the country. The issue of ethnicity could po-
tentially destabilize the democratic process;
democracy could magnify the adverse effects
of ethnicity. At the same time, there is the
need to accommodate the racial minorities
that exist in the country. The constitution-
making process must deal with all these facts
sensitively, consciously assuming the fears
and apprehensions of minority groups, meet-
ing their legitimate demands, and involving
them in meaningful ways in the political sys-
tem and nation building. Zimbabwe cannot
ignore the disproportionate economic and
social importance of public office to individ-
uals in the midst of widespread poverty and
ignorance. A serious search for a viable con-
stitutional arrangement must respond to the
need to decentralize power. It must find the
means to eradicate the pervasive inequality
of the sexes perpetuated by traditional roles
assigned to women. The constitution-making
process must also address the question of
peaceful transfer of power from one leader to
another. Several of its neighbors—Zambia,*
Malawi,”! and South Africa,*>—have adopted
term limits for presidents to ensure a change
of leadership from time to time. The essence
of government is power, and power, lodged
as it must be in human hands, is always li-
able to abuse. Limits are therefore essential to
minimize the danger of dictatorship and the
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development of an oligarchy in a presidential
system.

Constitution-Making and International
Human Rights Norms

It is important to ensure that a constitution-
making process relies on international stan-
dards. This acts as a check on government and
empowers minorities and other stakeholders.
Democracy involves three central rights: the
right to take part in government, the right to
vote and to be elected, and the right to equal
access to services. The Universal Declaration
of Human Rights (UDHR) states that the
will of the people shall be the basis for the
authority of government.”> A number of in-
ternational instruments reflect the principal
concerns underlying governance, including
the right of peoples freely to determine their
political status,”* the right of all elements
of society to participate actively in defining
and achieving developmental goals,” and
the right of all people to participate in the
political life of their country. Thus, interna-
tional instruments for promoting and pro-
tecting human rights within the UN system
are replete with admonitions that popular
political participation must be free.® While
such instruments do not describe a particu-
lar methodology for ensuring such freedom,
their essence is clear: To be free, participa-
tion in the political processes of a country
must be conducted in an atmosphere char-
acterized by the absence of intimidation and
the presence of a wide range of fundamental
human rights.%’

While the UDHR enunciates the rights,
the Covenants elaborate upon each of the
rights, and regional conventions contribute
to their protection. Some rights take on addi-
tional importance for political participation
purposes, such as the rights to free opinion,*
free expression,” information,*® assembly
and association,® independent judicial pro-
cedure,? and protection from discrimina-
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tion.” The Human Rights Committee states
that the right to hold opinions without inter-
ference permits no exception or restriction.*
The committee also states that the right to
freedom of expression includes not only
freedom to impart information and ideas but
also the freedom to seek and receive them.®
To ensure the full participation of the people
in a constitution-making process, all obsta-
cles to individual participation in the affairs
of the state must be removed. Public partici-
pation not only ensures that the development
of basic law goes through a process of popu-
larization and legitimization but facilitates
consensus building. Only under such an at-
mosphere will participation be effective and
contribute to the development of a durable
and widely acceptable constitution. To that
end, as Thomas Franck has argued, the idea
that only democracy validates governance is
an emerging norm.*® A corollary norm may
also be emerging that only a democratic
constitution-making process validates a con-
stitution. Governmentsincreasingly recognize
that their legitimacy depends on meeting the
normative expectations of the international
community and their own citizens.

The Postindependence Constitution-
Making Process in Zimbabwe

'The 1979 constitution is commonly referred
to as the Lancaster House Constitution. It
contains a justiciable bill of rights, which
recognizes a range of rights, including the
rights to freedom of expression, association,
and assembly.®” Beginning in 1980, however,
the government amended the Lancaster
House Constitution repeatedly, on the pre-
text that it needed to be made more relevant
to Zimbabwe’s particular situation. In real-
ity, the amendments concentrated more and
more power in the executive.®® By the 1990s,
the Zimbabwe constitution, in important
respects, bore little relationship to the origi-
nal 1980 document. Sixteen separate amend-
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ments, all of which made multiple constitu-
tional changes, entirely reshaped the docu-
ment. Given the circumstances of its birth,
some amendments were inevitable and en-
tirely desirable,”” but the same cannot be
said of the majority of the amendments.”
In 1989, the constitution was amended to
shield the president from questioning by and
accountability to parliament.”” Some provi-
sions of the amendment placed the president
above the judiciary, in that the judiciary was
denied the right to question the substance
of or the process through which presidential
decisions were reached.” 'The constitution
furthermore provides for presidential pow-
ers (i.e., temporary measures) that essentially
give the president rule-making ability equal
to that of the legislature.” The constitutional
amendments have sought to limit the juris-
diction of the courts,” prevented the Su-
preme Court from hearing a particular case
relating to fundamental rights provisions,
and overturned the court’s decisions regard-
ing that case.” In 1990, in §. v. Chileya, the
Supreme Court asked for full argument on
the issue of whether the use of hanging in
the administering of the death penalty con-
stituted inhuman or degrading treatment or
punishment contrary to Section 15 (1) of the
constitution. A date was set for the hearing.
The government’s response was immediate:
Shortly before the hearing, a constitutional
amendment bill was published that included
a provision specifically upholding the con-
stitutionality of execution by hanging. The
minister of justice, legal, and parliamentary
affairs informed parliament that any hold-
ing to the contrary would be untenable to
government, which held the correct and
firm view that parliament made the laws and
the courts interpreted them. He added that
abolishing the death sentence was a matter
for the executive and legislature, and that the
government could and would not counte-
nance the death penalty’s de facto abolition
through a legal back door.”
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In addition to amending the constitution,
the government has resorted to legislative
measures to overrule court decisions without
any hesitation when it disagrees with those
decisions. When the Supreme Court ruled
in 8. v. Juvenile’”” to outlaw judicial corpo-
ral punishment of juveniles and, in an obifer
dicta, reached a similar conclusion regarding
corporal punishment of school pupils, the
legislative response of the government was
to amend the constitution to permit corpo-
ral punishment to be imposed on children by
their parents, guardians, and persons in loco
parentis, and on male juveniles convicted of
criminal offenses.”® In September 2000, the
government intervened in the case of Capi-
tal Radio (Puvt) Ltd. v. Minister of Informa-
tion & Others,” in which a private radio sta-
tion, Capital Radio, filed suit in the Supreme
Court against Section 27 of the Broadcasting
Act. Capital Radio argued that Section 27,
which prohibited the unauthorized posses-
sion, establishment, and operation of signal
transmitting stations, contravened Section
20 of the Zimbabwean constitution, which
guarantees freedom of expression and in-
formation. The section effectively prohibited
privately owned radio stations in Zimbabwe.
'The Supreme Court ruled in favor of Capital
Radio,* enabling it to begin broadcasting as
a radio station. In response, in October 2000,
the government promulgated the Presiden-
tial Powers (Temporary Measures) Broad-
casting Regulations, arguing that the Su-
preme Court’s decision created a regulatory
vacuum. Under the regulations, the govern-
ment created a board consisting of members
appointed by the minister of information,
which was tasked with issuing licenses. The
board declared independent radio stations
illegal, ordered them switched off, and had
their broadcasting equipment confiscated.
'The board promptly proceeded to revoke
the license that had been issued to Capital
Radio as a result of its Supreme Court case,
reversing its victory.®!
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Yet another example of the government’s
defiance of the judiciary was its reaction to
the Supreme Court’s decision in Rattigan and
Others v. Chief Immigration Officer and Oth-
ers. The court declared that a female citizen
of Zimbabwe who was married to an alien was
entitled, by virtue of the right to freedom of
movement—protected under Section 22 (1)
of the constitution—to reside permanently
with her husband in any part of Zimbabwe.®
The decision held that to prohibit the alien
husband of a marriage genuinely entered
into with the shared intention of establishing
a matrimonial abode in Zimbabwe from re-
siding in Zimbabwe would place the wife in
the dilemma of having to decide whether to
accompany her husband to a country other
than Zimbabwe and live together there or to
exercise her constitutional right to continue
to reside in Zimbabwe without him. Within
a matter of months, the ruling was extended
in Salem <. Chief Immigration Officer and
Others** to embrace the mobility rights of the
citizen wife and the right of the alien hus-
band to lawfully engage in employment or
other gainful activity in any part of Zimba-
bwe. On December 6, 1996, the Constitu-
tion of Zimbabwe Amendment (No. 14) Act
was promulgated.® The amended paragraph
provided that

nothing contained in or done under the au-
thority of any law shall be held to be in con-
travention of sub section (1) to the extent that
the law in question makes provision for (i) the
imposition of restrictions on the movement or
residence within Zimbabwe of any person who
is neither a citizen of Zimbabwe nor regarded
by virtue of a written law as permanently resi-
dent in Zimbabwe, whether or not he is married
or related to another person who is a citizen or
permanent resident in Zimbabwe.

However, the effort to undo the court’s de-
cisions proved unsuccessful, as a subsequent
Supreme Court case ruled that the new
wording did not diminish the rights of the
citizen wife.®
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The Zimbabwean experience highlights
the problem of centering the amendment
procedure of the constitution solely in the
legislature, even with special majorities, as
opposed to providing checks such as re-
quiring constitutional amendments to be
approved in a referendum or by a high per-
centage of provincial legislatures where they
exist. As one political party has dominated
the first twenty years of independence, a two-
thirds parliamentary majority has proved of
no practical value to check retrogressive con-
stitutional amendments. It is arguable that
the ruling party’s overwhelming parliamen-
tary majority demonstrated that it enjoyed
the popular support necessary to pass such
amendments. However, this overlooks the re-
ality of a dominant one-party state in which
the party seeks to exercise complete control
over voting in parliament: The result is that
parliament rubber-stamps all constitutional
amendments. Further, it is questionable that
all members of parliament are able or pre-
pared to undertake a critical and informed
view of proposed constitutional changes, es-
pecially as such amendments are more often
than not rushed through parliament.

Zimbabweans’ desire in the 1990s for the
elaboration and adoption of a new constitu-
tion arose not only because of the need to
right the inequities of the 1980 constitution
but also because, as mentioned above, the
1980 constitution had been made increas-
ingly less democratic through numerous
government amendments. As the Zimba-
bwe Council of Churches (ZCC) succinctly
stated: “A just system is based on a just con-
stitution.” Agitation for a new democratic
constitution was spearheaded by the non-
governmental organization (NGO) com-
munity, which set up the National Consti-
tutional Assembly (NCA), an NGO-driven
constitution-making process comprised of
a number of civil-society organizations,
with the collective mission of developing a
new democratic constitution for Zimbabwe.®
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Clearly wishing to control the process, the
governmentrespondedbyestablishingits own
constitutional commission, with the major-
ity of members being its own supporters.®

The main body of the commission was
a plenary made up of about five hundred
commissioners. The substantive work of the
commission was to be carried out through
nine thematic committees, each with about
forty-three commissioners. The commission
adopted nine themes: the nature of the ex-
ecutive organs of state; citizenship, funda-
mental, and directive rights; separation of
levels of governments; public finance and
management; customary law; independent
commissions; separation of powers among
the three branches of government; transi-
tional arrangements; and legal matters.”
'The thematic committees were formed into
one hundred provincial teams that held
meetings in which they received submis-
sions from the public. The provincial teams
each had nine members, representing each
of the nine major themes examined by the
committee. While the commission’s secre-
tariat provided logistical support, the com-
mission’s coordinating committee, made up
of about twenty-five commissioners, did the
substantive organization and management
of the commission’s thematic work.

With the launching of the government’s
constitutional commission—and the NGO-
sponsored NCA’s decision to boycott it—two
parallel processes were under way. The NCA
concentrated on both providing civic educa-
tion on the constitution throughout the coun-
try and gathering views on the constitution.
Initially, the NCA spent most of its energy
on the process of constitutional reform.
Later, it turned to the problems of constitu-
tional content, discussing in great depth the
kind of constitution the people wanted. It
sought to develop an alternative constitution
to the document that the constitutional com-
mission was developing. The NGO commu-
nity and opposition parties rejected any par-
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ticipation in the commission’s process on the
grounds that, first, the constitution should be
developed by a constituent assembly along
the lines of the South African model®; sec-
ond, not all stakeholders agreed to the com-
mission as an appropriate method to make
the national constitution; third, the exercise
of national consensus building on the values
and provisions of a national constitution could
not be done through a process that was ex-
clusive, partisan, divisive, conflict ridden, and
contested; fourth, the commission’s appoint-
ment under the Commissions of Inquiry Act
meant that the process and results were en-
tirely subject to the president’s powers to re-
ject or modify the will of the people; fifth, the
commission was dominated by members of
one political party and was therefore not na-
tional in character; sixth, the fixed period of
six months to complete the exercise was too
short and inhibited full public participation;
and seventh, there should have been legally
binding guarantees that the commission’s
constitutional recommendations, as arrived at
through public participation, would be final.
'The commission’s opponents considered the
legal framework of the Commissions of In-
quiry Act™ to be inadequate for constitution
making, as it gave sweeping powers to the
president to alter, revoke, or stop the process,
and therefore, did not guarantee the eftec-
tive participation of all stakeholders. Further,
while the act provided for the commission to
report to the president,”” opponents noted
the act’s failure to oblige the president to
publish the commissions findings. This un-
dermined the constitution-making process
by placing the president in a dominant and
determinative role rather than a facilitative
one.” Critics also objected to the commis-
sion’s gender imbalance.”

In its work, the constitutional commission
developed a program for public participa-
tion. The commission noted that getting the
views of the public on the kind of consti-
tution that Zimbabweans wanted should be
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done in a manner that was both politically
and scientifically credible.” It was mindful
that how it gathered information would ul-
timately determine whether the public and
the international community had confidence
in the commission’s process and results.” In
its program, the commission used several
sources of information, including written
submissions, views of constitutional experts,’’
views by individuals and interest groups giv-
ing oral submissions before the commission,
and academic publications relating to gov-
ernance. The coordinating committee used
two methods—an open-meetings approach
and a scientific approach—to gather infor-
mation from the public. The open-meetings
approach took three forms: public hearings
by the commission’s thematic committees at
various provincial locations, written submis-
sions to the commission by members of the
public, and submissions to the commission’s
Web site. The commission held well over five
thousand meetings in all fifty-seven districts
in Zimbabwe.” The scientific method con-
sisted of a nationwide opinion poll and the
administration of a questionnaire to people
throughout the country.

Clearly, as a result of pressure from civil
society, the constitutional commission at-
tempted to ensure public participation in the
process. But its efforts were defective: That
the participation mechanism was set up under
the Inquiry Act” implied that there was no
obligation, if the president so wished, to actu-
ally publish what came out of it. In the end, in
November 1999, the commission adopted a
draft constitution, which was submitted to a
referendum. On the whole, the draft constitu-
tion contained major improvements over the
1980 constitution. It recommended limiting a
president to two five-year terms in office; a
division of executive powers between the
president and a prime minister; proportional
representation; an independent electoral com-
mission; and no land seizures without com-
pensation. Despite a vigorous government
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campaign to approve the constitution, it was
rejected by 54 percent of the voters. This
sparked a furious reaction from the govern-
ment. Within days, large-scale invasions of
white-owned farms began, headed by so-
called war veterans who were fanatically loyal
to Mugabe, as well as vitriolic attacks on the
MDC and white farmers. The constitution-
making project was abandoned. In September
2007, a ZANU PF-dominated parliament
voted to pass constitutional amendments,
paving the way for the holding of joint parlia-
mentary and presidential elections in March
2008.The elections were held under increased
levels of violence and human rights violations.
Following these elections, the MDC became
the largest party in the House of Assembly.'®
Both Mugabe and Tsvangirai claimed victory
in the presidential elections. The results were
not released for three weeks. On May 2, the
presidential elections were finally announced.
Neither candidate passed the 50 percent
threshold to be elected in the first round. Vio-
lence increased before the scheduled June 27,
2008, runoft election. On June 22, Morgan
Tsvangirai, MDC president, withdrew from
the runoft, blaming violence and fraud.’ On
September 15, ZANU PF and the MDC
signed a power-sharing agreement under the
mediation of the South African president,
‘Thabo Mbeki.' As part of the 2008 Unity
Government Agreement, the parties agreed
to come up with a new constitution in 2009.
Once a new constitution is in place, the
power-sharing government is expected to call
fresh parliamentary, presidential, and local
government elections. Already, differences are
emerging on how the process of drafting a
new constitution should proceed. The Con-
gress of Trade Unions, student groups, and
civil society are calling for an independent
commission to lead the drafting of a new con-
stitution for the country, rejecting plans by the
government for parliament to spearhead the
writing of the new constitution.’® They argue
that issues of national importance will be lost
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in the corridors of power if parliament con-
trols the process. On the other hand, the
speaker of parliament has appointed a
twenty-five-member committee of legisla-
tors drawn from ZANU PF and MDC that
will oversee the drafting of the country’s new
constitution.’ The speaker insists that par-
liament will drive the writing of the new con-
stitution, as outlined in the power-sharing
agreement signed by the three main political
parties in 2008. The 1990 Zimbabwe experi-
ence illustrates how a government can use a
commission to ostensibly consult with the
people on constitutional reform while in real-
ity ensuring that the government controls the
process. The president’s establishment of a
commission in 1999, using his powers under
the Commission of Inquiries Act, had two
significant consequences. First, because the
president appointed the commission’s mem-
bers, he could determine the commission’s
size and composition. As a result, the great
majority of its five hundred members sup-
ported the ruling party. Second, establishing
the commission enabled the president to pick
and choose from among the commission’s
recommendations, as he was under no obliga-
tion to accept any or all of them. He rejected
a number of recommendations, including the
one prohibiting land seizures without com-
pensation. The work of the hugely expensive
commission was also seriously hampered by
its ridiculously unwieldy size, a fact seemingly
admitted even by the commission’s chair-
man.'”® Why Mugabe deemed it necessary to
appoint such a large number of commission-
ers is not clear. Seemingly, it was some kind
of presidential overkill, designed to ensure a
tavorable report.

'The commission’s final draft was never put
to a vote, but was instead forced through at
a plenary session in which the chair declared
the draft constitution adopted “by accla-
mation,” despite a number of dissenting
voices.'® Although the commission under-
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took an impressive and wide-ranging con-
sultation exercise throughout the country,
its work and report were undoubtedly tainted
by the public’s perception that it was a
government-oriented body. Nonetheless, its
draft constitution did not satisfy the presi-
dent.'”” Despite prior assurances to the con-
trary, the government gazette a few weeks
later published what were termed “correc-
tions and clarifications” to the document.'®®
Despite the rhetoric, these “corrections
and clarifications” made several significant
changes of substance to the draft constitu-
tion submitted with the constitutional com-
mission’s report explaining how it conducted
its work. Both the draft constitution and
the commission’s report were available to
the public. The president’s power to place
before the electorate whatever proposed
constitution he wished was made clear fol-
lowing a legal challenge to the referendum,
brought by some commission members on
the grounds that the draft constitution had
not been properly adopted. In rejecting the
submission, Justice Bartlett in the Zimba-
bwe High Court stated:

The president is not in my view required to put
before the voters a constitution approved by the
Constitutional Commission. He is entitled to
put forward any draft constitution he so wishes
to ascertain the views of the voters. It may or
may not be considered unwise to make changes
to a document produced by a body specifically
set up to produce a draft constitution but it is
certainly not unlawful.'”’

'The Failure of the 1999 Constitutional
Process and Its Impact on National
Reconciliation

Zimbabwe has acceded to a number of inter-
national instruments, including the Inter-
national Covenant on Civil and Political
Rights (ICCPR), the International Covenant
on Economic, Social, and Cultural Rights
(ICESCR), the Convention on the Elimi-
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nation of All Forms of Discrimination
(CEAFD), the Convention on the Elimina-
tion of All Forms of Discrimination Against
Women (CEDAW), and the African Char-
ter on Human and People’s Rights (ACHPR).
A number of other specific commonwealth
declarations and principles were until recently
applicable to Zimbabwe.'® Under these trea-
ties, the government must guarantee equal
protection of the law to all persons without
discrimination and prosecute serious viola-
tions of the rights enumerated, including
when the perpetrator is a private citizen. The
independence of the judiciary is a cornerstone
of these international provisions. The Zimba-
bwean constitution provides similar guaran-
tees. Notwithstanding these frameworks for
human rights, however, the unprecedented
defeat of the government in the February
2000 referendum regarding whether to ac-
cept the government’s draft constitution ush-
ered in a rapid deterioration of the human
rights situation in Zimbabwe'! and ended all
government efforts to replace the Lancaster
House Constitution of 1980.

Since 2000, state-sponsored intimidation,
arbitrary arrest, torture, and attacks on the
political opposition, independent media, and
human rights organizations have escalated.'
The government has used its supporters as
well as state agents—namely, so-called war
veterans, youth militia, police, and the army—
to wage a targeted campaign of repression
in a bid to retain control. Parliamentary
and presidential elections held in 2000 and
2002, respectively, were marred by politically
motivated violence.' The government ini-
tiated a controversial land reform program
that sparked illegal occupations of commer-
cial farms by the veterans and other settlers,
resulting in the forced evictions of hundreds
of thousands of farm workers, farmers, and
their families.'* Human rights violations
have become commonplace. A 2003 report
of the Observatory of the Protection of
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Human Rights Defenders, entitled Human
Rights, highlighted the abuses suffered by
human rights defenders in Zimbabwe.'"* It
noted that since the 2002 presidential elec-
tions, the pressure on human rights defend-
ers has not only significantly increased but
also developed more subtle and sophisticated
forms of oppression. The report stated that
human rights defenders, including members
of NGOs, lawyers, magistrates, journalists,
and trade unionists, are constantly harassed
and subjected to violence, arbitrary arrest,
detention, fiscal pressure, or administrative
sanctions. In 2005, in a move condemned
by the United Nations and the international
community, the government demolished the
homes of 700,000 Zimbabwean city dwell-
ers.""® President Mugabe claimed that Oper-
ation Murambatsvina (Drive Out Rubbish)
was needed to restore sanity to Zimbabwe’s
cities, which he claimed had been overrun by
criminals. Human rights activists pointed out
that it was no coincidence that opposition
to his rule is strongest in urban areas—and
that in the March 2005 elections, the MDC
won almost all urban seats.’” As in all previ-
ous elections in Zimbabwe, the March 2008
elections were marred by violence. In the pe-
riod leading to the June 2008 runoft elections,
political rallies by the opposition parties were
virtually not permitted, and in rural areas and
high-density areas, attendance at ruling-party
rallies was compulsory. Opposition party sup-
porters were subjected to beatings and had
to flee their homes for safety. As mentioned
above, this forced Tsvangirai to withdraw
from the election. The elections went ahead
with only Mugabe as the contestant.'

'The United Nations Human Rights Com-
mittee, charged with monitoring member-
state compliance with the ICCPR, noted in
2001 of Zimbabwe

that not all of the rights in the covenant have
been made part of domestic law and cannot be
invoked directly before domestic courts. Not-
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withstanding the state party’s policy of thorough
legislative review in order to ensure compatibil-
ity of domestic legislation with the Covenant,
the Committee notes the absence of effective in-
stitutional mechanisms to ensure systematic im-
plementation and monitoring of its provisions.

The Human Rights Committee expressed
concern about the increasing trend to enact
parliamentary legislation and constitutional
amendments intended to frustrate Supreme
Court decisions that uphold rights protected
under the ICCPR and overturn certain laws
incompatible with it.""” Similarly, the African
Commission on Human Rights and Peoples’
Rights has criticized the Zimbabwean gov-
ernment. It has stated that, through the use
of legislation curtailing the rights to freedom
of expression, association, and assembly, the
Zimbabwean government has violated the
provisions of the African Charter on Hu-
man and Peoples’ Rights, under which these
rights are guaranteed.'®® Further criticism of
the government has come from the Inter-
national Labor Organization (ILO) Com-
mittee on Freedom of Association, which in
November 2002 cited Zimbabwe for serious
infringements of the principle of freedom
of association and violations of trade union
rights, asking the government to ensure that
the principles of noninterference by the au-
thorities in the meetings and internal affairs
of trade unions are respected.'?!

With respect to the land issue, Zimba-
bwean human rights groups have observed
that, although land ownership reforms are
needed to address stark inequalities in land
distribution and wealth, the crisis in Zimba-
bwe is not due to the land problem, but has
been induced by bad governance and serious
misuse of power.'”? As stated in the African
Charter on Human and Peoples’ Rights and
reinforced by the ICCPR and other binding
international treaties, the rules providing for
compulsory purchase should be clearly set
out in law, and those affected should have the
right to voice their opposition to the acquisi-
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tion and to challenge it before a competent
and impartial court. In addition, the secu-
rity forces and criminal justice system must
provide equal protection to all those who are
victims of violence, and the law should take
its course without interference from political
authorities. UN Secretary General Kofi An-
nan has questioned the Zimbabwean gov-
ernment’s approach to land reform, noting
that such reform must be credible and legal
and entail adequate compensation to those
whose land is being expropriated.’ None-
theless, the Mugabe regime continues to rule
Zimbabwe and violate the rights of its people
for the same reasons that led to the survival
of Jan Smith’s rebellious regime from 1965
to 1980. There has not been concerted inter-
national pressure on the regime. To begin to
effect meaningful change, the international
community must insist that the government
abide by its constitution and international
human rights norms. However, attempts to
censure Zimbabwe have been blocked by Af-
rican states whose response has been strongly
shaped by the history of southern Africa and
the long struggle to end colonial rule; ex-
cept for Botswana and Zambia, the strong
criticism of Zimbabwe by the United States,
Britain, and the Commonwealth'®* has not
been matched by similar statements from
Zimbabwe’s African neighbors. The situa-
tion is almost a complete replay of the failure
of the international community to deal with
JTan Smith after he declared independence
in 1965.

Constitution Making and the
International Community

Although it is important that a constitution-
making process be a local product driven by
local stakeholders, the international com-
munity can play an important role.'” It can
encourage the observance of international
standards as reflected in international hu-
man rights instruments and ensure that the
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standards are well articulated; provide requi-
site expertise and resources for a successful
constitution-making process; and help in ca-
pacity building, knowledge networking, and
sharing of best practices. The international
community should, however, remain mind-
tul that its role is to support the process; it
should refrain from being prescriptive. This
avoids the danger of importing institutions
without regard for local conditions. For there
to be genuine ownership of a constitution, its
making must be geared to the social, politi-
cal, and economic conditions of the people
that the constitution is intended to serve.
'The process should therefore be in the hands
of those who live with the result. The influ-
ence of the international community is less
likely to be resented when the international
community focuses on the process rather
than on results, in other words, ensuring
that the process is inclusive and ensures the
participation of all stakeholders rather than
advocating a particular result.

In Zimbabwe’s 1999 constitution-making
process, experts from Africa, the United
States, Asia, and Europe were invited to par-
ticipate in the constitutional commission’s
plenary session, termed an “international
conference on the Making of Zimbabwe
New Democratic Constitution.”? The ex-
perts gave advice but did not get involved in
the process itself. At the time of the confer-
ence, the commission had completed its col-
lection of views from the public and the vari-
ous theme committees were considering their
recommendations to the commission’s draft-
ing committee. The experts presented papers
on areas of their expertise to a full commis-
sion meeting and participated in the discus-
sions of the various theme committees. They
also participated in various meetings sched-
uled by NGOs. Access to the experience of
comparative constitution-making exercises
is particularly useful during a constitution-
making process, as it provides a wide range
of information on possible options and les-
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sons on what to do and what not to do, and
the commission’s chairperson acknowledges
the value of the experts’ comparative experi-
ence.’” The international community has to
be mindful, however, that in some situations,
foreign experts are brought in to legitimize
a flawed process. When this is clearly the
intention, international experts should re-
frain from participating. This was, however,
not the case in Zimbabwe; despite the presi-
dent’s heavy hand in the process, there was a
genuine effort on the part of the commission
to draw on comparative experience.

Lessons from the Failure of the
Zimbabwean Constitutional Process

Developing an effective procedure to pre-
vent those in power from manipulating a
constitution-making process is a consider-
able challenge—one that would be helped by
articulating the principles and mechanisms
that govern the process. Such articulation
would enhance the process’s quality and in-
crease the possibility of its success. The con-
ditions under which a constitution-making
process is initiated are important. The pro-
cess leading up to the 1980 Lancaster House
Constitution would have benefited from
separating the constitution-making process
from the process of securing a cease-fire, as
this would have helped prevent the domi-
nant and belligerent groups from having an
overwhelming influence on producing the
country’s constitution. Such a separation
also enables or simply gives time for public
participation where possible, or where there
is willingness to develop a vision for a future
society. The 1999 Zimbabwean constitution-
making process failed partly because it came
about as a government attempt to undercut
while appearing to satisfy civil-society as well
as opposition demands. It was not part of a
larger political renewal process. The govern-
ment also lacked the credibility to spearhead

the process, in that civil-society’s demands
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for constitutional reform in 1999 coincided
with the emergence of the first very strong
opposition party in Zimbabwe. Zimbabwe’s
experience demonstrated that when leader-
ship resists change and openly engages in
repressive practices to prevent public discus-
sion of reforms, it has already squandered the
public’s goodwill toward believing that con-
stitutional change is genuine.

A central lesson of the Zimbabwean case is
that before any post-conflict society launches
a constitution-making process, the society
must debate and come to an understanding
about what kind of society it wants to cre-
ate. The constitution must be an exercise in
building national consensus on the values and
provisions to be included in the document.
One of Zimbabwe’s continuing constitutional
problems involved the question of who was
and was not a Zimbabwean and whether or
not Zimbabwe was to be a nonracial society,
with all its citizens having equal rights and
protection under the law regardless of ra-
cial identity'®—a problem not discussed at
Lancaster. By contrast, part of South Africa’s
constitution-making process was devoted to
debating the kind of society South Africa
was to create.”” One can argue that the Af-
rican National Congress (ANC) was clearly
dedicated to establishing a nonracial society
as long ago as 1955 through the adoption
of the Freedom Charter,’* and some of the
discussions in the 1993 Multi-Party Nego-
tiating Forum focused on identifying in-
stitutions and legislation that needed to be
changed to create a nonracial and democratic
South Africa.”®! Consideration of the type
of society to be created enables the process
to look at conditions in the country and the
types of institutions and legislation required
to bring about the change envisioned.

Zimbabwe’s failed constitution-making
process under Mugabe also reveals that a
constitutional commission must be fully
representative of society and account for the
concerns of the widest possible segment of
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the population. Moreover, the work of the
commission must be transparent toward the
population and the international commu-
nity; the commission must make public and
expert consultations meaningful and prop-
erly structure its methods to ensure effective
participation by all stakeholders in the coun-
try. These factors are important to maintain
the process’s integrity. In addition, participa-
tion of the people in the process is good civic
education for the populace. Citizens begin
not only to understand the process but to
understand and appreciate its importance to
their lives and communities. They also begin
to see the values that the constitution seeks
to protect and promote, and such values are
better protected when they have become en-
trenched in the culture of the society. An-
other lesson learned is that a commission
that reports to the president can be suscep-
tible to manipulation by the party in power,
resulting in the government imposing its
preferred constitutional model. Matters are
made worse by the common perception that
such commissions are often filled by people
sympathetic to the ruling party.
Furthermore, the report and draft consti-
tution developed by a constitutional com-
mission must not be subject to unilateral ex-
ecutive interference and must be guided by
a reasonable time frame. The Zimbabwean
constitutional commission was given six
months to complete its work."* Although the
commission met its deadline, the time frame
was clearly unrealistic; the deadline was met
at the expense of adequate public consulta-
tion. It is possible that if the commission
had been given more time to do its work, it
could have organized more consultations,
perhaps resolved existing disagreements with
groups that opposed the process, and gained
legitimacy. As it stood, civil society in Zimba-
bwe was clearly opposed to the process. The
NCA argued that “a defective process will
lead to a defective constitution which does
not reflect the wishes of the people.”** Time
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does not always guarantee quality, but there
is no doubt that a truly participatory and
consultative approach in pluralist develop-
ing countries requires sufficient time to give
meaning to the process and bring alienated
interests and communities into it. A rushed
process often leaves many issues unresolved
and leads to quick compromises that do not
stand the test of time. The 1979 Lancaster
House constitutional negotiations had only
three months to complete their work, leaving
unresolved several important issues, such as
property rights and land reform, past human
rights violations perpetrated in the long and
brutal liberation wars, and ensuring the eco-
nomic empowerment of the black majority
after decades of discrimination that left them
landless and poor. Finally, rushed processes
often tend to compromise opportunities to
engage in mass education to build ownership
around the final constitution.

A third lesson from the Zimbabwean
experience is that the process of adopting a
constitution is as important as the substance
of it. A defective process is unlikely to lead
to a constitution that reflects the wishes of
the people. Clearly, a constitution that is per-
ceived as being imposed on a large segment
of the population, or having been adopted
through manipulation of the process by one
of the stakeholders, is unlikely to gain suf-
ficient popularity or legitimacy to endure. In
the Lancaster House Constitution process,
there was no public participation in develop-
ing the terms and conditions set therein to
govern the people’s relationship with their
rulers. The constitution-making process re-
mained the preserve of politicians, with the
people as bystanders. The Mugabe govern-
ment has perpetuated the status quo, with
parliament enacting sixteen amendments
with no participation of the people.”** The
people have to feel that they own a document
before they can respect, defend, or obey it. In
this regard, the 1999 constitution, which was
put to the 2000 referendum, had several ma-
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jor improvements in substance over the 1980
Lancaster House Constitution. First, it sig-
nificantly reduced the power of the execu-
tive to avoid abuse and the concentration
of power in a single person or institution
and adopted a two-term limit for the presi-
dency.'* Second, it recommended two houses
in parliament, a lower house and an upper
house, with the upper house acting as a house
of review over the functions and actions
of the lower house. Third, it recommended
a mixed proportional representation and
constituency-based electoral system. Fourth,
it recommended several measures, such as
the ratification of constitutional office holders
by parliament, to ensure that parliament was
the center of power rather than the president.
Fifth, it adopted provisions guaranteeing the
independence of the judiciary and security
of tenure. However, all these improvements
were lost in the dispute over the process.

A fourth lesson from the commission ap-
proach is that, on practical grounds, using a
commission with a broad and unregimented
agenda is inappropriate for elaborating a
document as complex as a constitution. With
thousands of submissions to the commis-
sion, it is possible to write any number of
versions of a constitution and find justifica-
tion for each in the submissions made to the
commission. The Zimbabwean government’s
so-called clarifications and corrections to the
1999 commission report illustrate this point.
A further point, learned from the manner in
which Mugabe changed provisions adopted
in the 1999 constitution, is that it must
be agreed at the start of the constitution-
making process how decisions are going to
be made, and once made, that those decisions
should be final. Again, the South African
process is instructive, as it was based on an
agreement that all decisions of the constitu-
ent assembly were to be by consensus, and
once the draft constitution was adopted, all
stakeholders would support the enactment of
the constitution in parliament and would not
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seek to amend the text. In the South Afri-
can process, the African National Congress
(ANC) did not dictate the process and had
no power whatsoever over its results.

In Zimbabwe, because the 1999 constitu-
tional process was bogged down by disagree-
ments over the process, exclusive attention
was directed at the land issue and ques-
tions of executive power, overlooking other
equally important constitutional issues. The
need to deal with gender inequality and
adopt measures to ensure its elimination in
Zimbabwean society did not receive as much
attention as it deserved.”® This was true of
the 1980 Lancaster House constitutional
conference as well, at which there were only
two women among the sixty-five delegates.
Even though women form 52 percent of the
population, are the main providers of labor
for farming (approximately 70 percent), and
are the primary managers of homes in com-
munal areas,”’ they suffer from pervasive in-
equality perpetuated by the traditional roles
assigned to them. On the land, women are
treated as dependants of men, not as land-
holders or farmers in their own right. Sec-
tion 23 of the Lancaster House constitution
prohibits discrimination, but recognizes ex-
ceptions to this general principle in issues
relating to, among other things, the applica-
tion of African customary law.”*® In 1999,
the Supreme Court, basing its judgment on
this exception, ruled in Magaya v. Magaya'’
that a woman could not inherit land from
her deceased father. The Administration of
Estates Act of 1997, which passed after the
Magaya case, has changed this position in
relation to inheritance specifically, but only
for deaths that occurred after November 1,
1997. Under this law, a widow retains rights
to land upon the death of her husband. But
in reality, women still occupy a subordinate
position in communal areas and generally
only have access to land through their hus-
bands. In another 1999 Supreme Court case,
Mabhlangu v. Khumalo,"* the court ruled that
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Section 23 of the constitution still exempted
African customary law from the principles
of nondiscrimination; in addition, other leg-
islation still discriminates on gender grounds.
Only equality between men and women
can create the proper conditions to trans-
form Zimbabwean society, and any future
constitution-making process ought to pay
particular attention to this.

The South African constitution was sub-
ject to judicial certification before presenta-
tion to parliament. The constitutional court
was responsible for examining the text and
deciding whether it conformed to the agreed
constitutional principles.'* No precedent ex-
ists elsewhere in the world for certification
of a constitutional text by a court. This ap-
proach, though attractive, would not have
worked in Zimbabwe, where the judiciary
is not perceived as independent. South Af-
rica was fortunate in that the constitutional
court was new, having only been established
in 1994. All its judges were selected and ap-
pointed through a process adopted after the
end of apartheid.

After the elaboration of a draft constitu-
tion, the next important issue is how to adopt
the constitution and ensure maximum legiti-
macy. The supreme law of the land should
not be adopted using procedures that ap-
ply to ordinary legislation. Two methods of
adopting constitutions are common: adop-
tion through a two-thirds majority in parlia-
ment or through a constituent assembly or
national referendum. A constituent assembly
could take a variety of paths. In Namibia
and South Africa, the constituent assemblies
were elected; in Uganda, it was a collection
of all stakeholders defined as inclusively as
possible. With respect to parliament adopt-
ing the constitution, the important issue is
not so much whether parliament has power
to adopt and enact a constitution; rather, it
is how to ensure that the sovereign will of
the people on which the edifice of democracy
rests is expressed in producing a legitimate,
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credible, and enduring constitution. If any-
thing, the process of consulting the people
strengthens parliament, as it implies parlia-
ment’s unequivocal acceptance that its pow-
ers are delegated to it by the people. The rela-
tionship between parliament and the people
can endure only if this is recognized. Thus,
in matters of great national importance, such
as adopting a new constitution, parliament
must consult and defer to the wishes of the
people. Adopting a constitution through a
referendum is one of the most transparent
ways to further the culture of consultation.
Popular democracy demands the institution-
alization of a culture of consultation, recip-
rocal control in lawmaking, and the use of
power and privilege. It should be entrenched
in a constitution as a mechanism for obtain-
ing the mandate of the people on constitu-
tional matters and as a deterrent to amend-
ments. The two-thirds majority requirement
is often within reach of the largest party in
parliament, making it little different in prac-
tice from the simple majority required for
ordinary lawmaking. To safeguard democ-
racy, much more should be required to effect
a constitutional amendment than the will of
the majority party in parliament. Approving
a constitution through a national referen-
dum encourages the full participation of the
people, who can give it their formal seal of
approval. The process can also generate wide
publicity and engender full public debate and
education of the people on the substantive is-
sues that the constitution covers. It increases
the chances of the document receiving the
sort of critical and objective consideration
that it deserves. Finally, a referendum can
counterbalance a president- or government-
inspired document being approved by a com-
plaint parliament.

However, the February 2000 referendum
on the draft constitution in Zimbabwe illus-
trates some of the pitfalls associated with the
process. The referendum was merely a con-
sultative exercise, as the president was under
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no obligation to abide by its result. Govern-
ment manipulation of the process quickly
became apparent, as in the weeks leading
up to the referendum, the state-controlled
media launched an intensive publicity cam-
paign in support of the constitution and was
seemingly less prepared to allow airtime to
those campaigning against it. Referendums
inevitably have their own drawbacks. In par-
ticular, the actual wording of the questions
may greatly influence the result; they are
expensive and time-consuming and could
be considered to be too formal and static.
'The success of the NGO’s campaign against
adopting the constitution amply demon-
strates that NGOs can be key to ensuring that
the wishes of the president and government
remain subordinate to those of the people.
'The Zimbabwean process also demonstrated
the crucial role of NGOs and other civil-
society groups in bringing the issue of a just
constitution to the fore and helping to defeat
a bad product. If not for their mobilization,
the referendum on the flawed draft constitu-
tion in 2000 would have passed, given the
government’s unparalleled use of state media
to campaign for it.

Conclusions

There are two root causes of the so-called
cultural problem of constitutionalism in Af-
rica: the colonial experience overlaid with the
postcolonial imposition of a one- or domi-
nant-party system. The legacy of colonialism
is offered frequently as an explanation for Af-
rica’s current failures in governance. Western
criticism of bad governance, as in the case of
Zimbabwe, is often branded as neocolonial-
ist. Undoubtedly, colonial governments were
not conducive to developing a culture of the
rule of law in a Diceyan sense, notwithstand-
ing hasty and belated attempts to create a
tramework for constitutional government in
the last years of colonial rule. Indeed, for most
of its history, colonial government was by
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nature authoritarian,and its legacy provided a
temptation for similar conduct by successive
rulers of the new states. The time has come,
however, for Africans to take responsibility
for transforming their own societies. Zimba-
bweans must realize that economic recovery
and political stability begin by recovering
those values that are acknowledged to be
the true foundation of every human society.
These values are, in turn, the foundation of
social creativity and democratic governance.
Zimbabwe must establish a stable political
order that promotes development and aids
the eradication of poverty, hunger, disease,
and ignorance while guaranteeing citizens
the rule of law, as opposed to rule by law, and
equal protection under the law regardless of
a citizen’s gender, sexual orientation, age, re-
ligion, color, or ethnic origin.

Such a stable political order can only be
achieved by establishing a constitutional order
that is legitimate, credible, enduring, and ac-
cessible to the people, without compromising
the integrity and effectiveness of the process
of governance. The stark lessons learned from
Zimbabwe’s failure in its 1999 constitutional
process are that the process of adopting the
constitution is as important as its substance,
and that the process must be legitimate if all
stakeholders are to accept it. In turn, for the
process to be legitimate, it must be inclusive.
No party, including the government, should
control it. A constitution should be the prod-
uct of the integration of ideas from all stake-
holders in a country, including political par-
ties both within and outside parliament,
organized civil society, and individuals in so-
ciety. The question of developing a durable
constitution for Zimbabwe remains a matter
of priority. There is an urgent need for the na-
tion to be engaged constructively in finding
positive approaches to nation building for a
just and sustainable society in Zimbabwe. As
the Zimbabwe Council of Churches (ZCC)

stated in a pastoral letter, the rejection of the
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constitution in 1999 clearly did not imply
the continued acceptance of the amended
Lancaster House Constitution. Producing a
homegrown constitution remains a national
priority.!* A new constitution for Zimba-
bwe could be the common platform through
which Zimbabweans promote national rec-
onciliation, build a national identity, pro-
mote national reconstruction, and engage in
nation building.
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