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Does international law have anything 
to say about the way in which a con-
stitution is negotiated or drafted? 

This paper attempts to address this issue by 
approaching it from several perspectives. Af-
ter an overview of the general principles of 
international law (both treaty and customary 
law) which may be relevant for this purpose, 
we focus on the provisions of one particular 
treaty, the International Covenant on Civil 
and Political Rights (ICCPR), and the man-
ner in which states and the UN Human 
Rights Committee have interpreted its pro-
visions. We next analyze recent state practice 
on the issue by seeking to ascertain whether 
recent exercises in constitutional drafting 
have followed any general norms.

How to Read the Applicable Law
International law consists of customary law 
and treaty law. We cannot find persuasive 
evidence that customary law requires any 
particular modalities to be followed in the 

process of writing a state’s constitution.1 
States are presumed by international law to 
be sovereign and it has been held that this 
sovereignty cannot be limited without a 
state’s consent.2 As the Permanent Court of 
International Justice pointed out in 1927, 
“the rules of law binding upon States ema-
nate from their own free will as expressed in 
conventions or usages generally accepted. . . . 
Restrictions upon the independence of States 
cannot therefore be presumed.”3

Nevertheless, in the twenty-first century,  
sovereignty is not absolute. Treaties are con- 
strued to give effect to their general purpose;  
as the Vienna Convention on the Law of 
Treaties states, they are to be interpreted 
“in the light of [the treaty’s] object and pur-
poses.”4 It may thus be inferred that even if a 
human rights treaty pertaining to the gover-
nance of states does not specifically apply to 
constitution drafting, such applicability may 
still be implied by reference to the object and 
purposes of the treaty. A treaty’s norms and 
strictures may have a penumbra of necessarily 
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implied additional terms because its provi-
sions are deemed, by the other parties or the 
organ of treaty interpretation, to have broad 
objectives and purposes requiring adherence 
to these implied terms to effectuate its pur-
poses.5 As the separate opinion of Judge Sir 
Percy Spender noted in a significant Inter-
national Court of Justice case,

a general rule is that words used in a treaty 
should be read as having the meaning they bore 
therein when they came into existence. But this 
meaning must be consistent with the purposes 
sought to be achieved. Where, as in the case of 
the [UN] Charter, the purposes are directed to 
saving succeeding generations in an indefinite 
future from the scourge of war. . . . the general 
rule above stated does not mean that the words 
in the Charter can only comprehend such situ-
ations and contingencies and manifestations of 
subject-matter as were within the minds of the 
framers.6

Customary law, too, may have implica-
tions for a state even in the absence of specific 
consent. Professor Theodor Meron, a former 
president of the International Criminal Tri-
bunal for the Former Yugoslavia, argues that 
rules established by treaties to which most 
states have subscribed may become law of a 
“customary character” that may also obligate 
“states that are not parties to the instrument 
in which the norm is stated.”7

Thus, the treaty provisions applying more 
generally to governance may apply to consti-
tution drafting in specific states, either by a 
broad construction of the object of a treaty 
on governance to which they are parties or 
by operation of customary law if they are not 
parties to the relevant universal instrument. 
Treaty parties would be bound to observe the 
general norms applicable to governance by 
virtue of the binding nature of those trea-
ties as broadly construed in the light of their 
object and purposes. New states, which may 
not yet be party to such treaty obligations, 
might be bound by the universal customary 
norm that emanates from the fact of near-
universal adherence to a treaty on gover-

nance. As the International Court of Justice 
has observed, states which, because of special 
circumstances, are not bound by the norms 
set out in a treaty of almost-universal ratifi-
cation may nevertheless be bound by approx-
imately the same normative requirements as 
the actual parties by operation of customary 
law—deriving from states’ compliance with 
the treaty—that reflects the common prac-
tice of states.8

Not infrequently, the United States has ac-
cepted and utilized the tendency of universal 
treaty law to manifest itself to nonparties as 
customary law. With respect to at least two 
universal conventions—the Law of Treaties9 
and the Law of the Sea10—the United States 
has taken the position that until its objec-
tions to a particular provision have been met, 
it will not ratify the convention, but will re-
gard all its other provisions as enunciation of 
binding international customary law.

With such interpretive considerations 
in mind, it is possible to consider the inter-
national norms applicable to governance. 
However, because the principal treaty es-
tablishing rules pertaining to the lawmaking 
processes of states—the way legislators are 
elected, the public right to be consulted—is 
not specifically directed toward the constitu-
tion-drafting process, this can only be done 
speculatively, as it is far from clear whether 
the general terms of the normative structure 
are implicitly applicable to this particular as-
pect of governance. If the answer to the pre-
ceding question is in the affirmative, we may 
then speculate how the terms of the principal 
source of such international rules pertaining 
to governance might apply to the process of 
constitution drafting.

The principal source of such universal pro-
cedural norms is the ICCPR,11 particularly 
articles 1(1), 2(1), 3, 25, 26, and 27. While the 
ensuing discussion focuses on these norms as 
they might apply to constitution drafting—
in either established states that are parties to 
the ICCPR and in the process of drafting a 
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new constitution, or new states that may not 
yet be parties to the ICCPR but may never-
theless be bound by the customary law ema-
nating from it—in the jurisprudence of the 
Human Rights Committee, which is charged 
with monitoring and implementing the IC-
CPR, there has so far been little consider-
ation of how the obligations and rights of 
that treaty apply to the constitution-drafting 
process. The few instances in which the Hu-
man Rights Committee has made observa-
tions on this specific aspect will be analyzed 
in the next section.

The International Covenant  
on Civil and Political Rights
Article 1(1) of the ICCPR stipulates that “all 
peoples have the right to self-determination. 
By virtue of that right they freely determine 
their political status and freely pursue their 
economic, social and cultural development.” 
This provision has received a substantial 
amount of interpretation by the Human 
Rights Committee, established under the 
convention and consisting of eighteen ex-
perts elected by the UN General Assembly.12 
None of this interpretation, however, has per- 
tained to constitution drafting. Neverthe-
less, the ICCPR provides for complaints of 
noncompliance to be heard by the commit-
tee when instituted by other state parties 
and—when the state complained against has  
declared its acceptance of the requisite op-
tional protocol—by individual persons claim-
ing to be victims of a violation.13 In addition, 
the committee makes periodic observations 
on the meaning of parts of the treaty and re-
views periodic reports on compliance, which 
parties are required to present and to expli-
cate before the committee. It is entirely pos-
sible that, in the future, a complaint could al-
lege that a constitution-drafting process has 
violated the right of self-determination. That 
this is not fanciful is suggested by the third  
paragraph of the same article, which specif-

ically obliges states with dependent territo-
ries to “promote the realization of the right 
of self-determination.” In the context of de-
colonization, this requirement evidently en-
visages that the right of peoples “freely [to] 
determine their political status” should apply 
equally to the process of achieving indepen-
dence, including the design of the new na-
tions’ constitutions.

In practice, this is precisely what happened 
when the transfer of power from colonial 
authorities was conducted in an orderly fash-
ion under UN supervision.14 In the thirty-
five years following the end of World War II, 
self-determination transformed the political 
landscape. Beginning with India, Burma, and 
West Africa’s Gold Coast, Britain led the 
way in compliance with the norm’s require-
ments, negotiating independence constitu-
tions with elected parliamentary representa-
tives of the colonial populations under the 
watchful monitoring eye of the UN com-
mittee on dependent territories established 
under Article 73(e) of its charter. As early as 
May 1956, the UN Trusteeship Council sent 
monitors to the plebiscite in which British 
Togoland chose to join Ghana in its move to 
constitutional governance. Preindependence 
plebiscites followed in the British Camer-
oons in November 1959 and in Belgian-
administered Ruanda-Urundi. In 1961, the 
United Nations aided New Zealand, the 
administering authority, in conducting a 
plebiscite in Western Samoa that endorsed 
the draft constitution and a form of associa-
tion with the former trustee.15 On June 17, 
1975, the United Nations observed the vote 
in which residents of the Northern Mariana 
Islands endorsed a loose form of association 
with the United States,16 and at various times 
in the 1980s, it supervised plebiscites in the 
rest of the U.S. Pacific Islands Trust, which 
determined the future constitutional status 
of those several archipelagos.

The monitoring of political progress in 
trust territories led to a case-by-case enun-
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ciation of principles applicable to an im-
plicit emerging democratic entitlement that 
gradually became more generally applicable. 
Throughout the 1950s and 1960s, on the 
basis of reports from visiting missions, the 
Trusteeship Council and General Assembly 
recommended to the administering powers 
specific steps necessary to create democratic 
participation for the territories’ inhabitants 
in the process of choosing their political fu-
ture. In the Trusteeship Council’s 1959 re-
port concerning Belgian administration of 
Ruanda-Urundi, it called for the introduction 
of universal suffrage and an increase in the 
responsibilities of elected local authorities.17 
Such advice was influential in determining 
both the rate and direction of a dependent 
territory’s emancipation and in formulating 
a generally shared expectation as to what the 
emerging democratic entitlement entailed. 
The United Nations demanded that every 
adult should be entitled to vote and that 
those elected should rule, which colonial sys-
tems that had fostered qualified franchises 
and limited self-government only gradually 
accepted. It cannot be said that the right to 
self-determination emerged from this period 
of practice as a developed code of specified 
requisites, but it is demonstrable that it was 
accepted as requiring, at a minimum, the di-
rect and democratic participation of all adult 
men and women in a parliamentary, plebisci-
tary, or both a parliamentary and plebiscitary 
process of constitution drafting.

Against the background of the above devel- 
opments, the concept of self-determination 
was cast as a right extending beyond de-
colonization into the pantheon of universal 
rights captured in the ICCPR. By the time 
the United Nations began to administer the 
transition to independence of Namibia in 
1990, deploying more than seven thousand 
military and civilian personnel at a cost of 
$373 million, it was considered routine that it 
would supervise elections in the runup to in-
dependence and the drafting of a new consti-

tution.18 Most recently, this plebiscitary and 
parliamentary norm was implemented in the 
UN administration of East Timor leading to 
independence.

The rights set out in the ICCPR are ex-
pressly to be respected in the process of gov-
ernance without distinction and on the basis 
of strict equality of persons. Thus, Article 
2(1) requires states “to respect and to ensure 
to all individuals within its territory and sub-
ject to its jurisdiction the rights recognized in 
the present Covenant, without distinction of 
any kind, such as race, colour, sex, language, 
religion, political or other opinion, national 
or social origin, property, birth or other sta-
tus.”  The U.S. Constitution, drafted by per-
sons chosen in part in accordance with dis-
tinctions of sex and property, would not have 
accorded with the contemporary require-
ments established by this provision. This is 
underscored by Article 3, which states that 
“the parties to the present Covenant under-
take to ensure the equal rights of men and 
women to the enjoyment of all civil and 
political rights set forth in the present Cov-
enant.” Article 26 reemphasizes the right to 
strict equality “before the law,” and Article 27 
reiterates the entitlement to equality as it ex-
tends to minorities.

The ICCPR envisages extensive rights of 
persons to participate in the political process. 
Article 25 specifies that

every citizen shall have the right and the op-
portunity, without any of the distinctions men-
tioned in article 2 and without unreasonable 
restrictions: (a) to take part in the conduct of 
public affairs, directly or through freely chosen 
representatives; (b) to vote and to be elected at 
genuine periodic elections which shall be by 
universal, and equal suffrage and shall be held 
by secret ballot, guaranteeing the free expres-
sion of the will of the electors.

The Human Rights Committee of inde-
pendent experts has had extensive opportu-
nity, both in its review of obligatory country 
compliance reports and in hearing individual 
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petitions alleging violations, to develop the 
jurisprudence of this provision.19 In decid-
ing upon a complaint filed by the Mikmaq 
tribal society in Canada, the Human Rights 
Committee was required to interpret and 
apply Article 25. The committee appears to 
have concluded that while the right “to take 
part in the conduct of public affairs, directly 
or through freely chosen representatives,” 
applies also to constitution making, it does 
not provide any particular model for this. 
In the words of the committee, “it is for the 
legal and constitutional system of the State 
party to provide for the modalities of such 
participation.”20

The Human Rights Committee also has 
made a general comment on the matter, indi-
cating that the “right to participate in public 
affairs” set out in Article 25 is satisfied, inter 
alia, when citizens “choose or change their 
constitution or decide public issues through a 
referendum or other electoral process.”21 This 
comment, together with the committee’s 
willingness to take jurisdiction in the Mik-
maq case, may indicate a tendency to regard 
constitutional drafting as coming within the 
purview of the ICCPR.

In sum, all states contemplating the draft-
ing or redrafting of their constitutions are 
well advised to consider the ICCPR in or-
ganizing the framework within which their 
citizens participate in that process. Whether 
this is a legal or merely prudential requisite is 
not yet clear. Possibly it is also not very im-
portant, except to theorists. Regional norms 
may be even more relevant. For African 
states, attention needs be paid to the Banjul 
Charter.22 For European states engaged in 
constitution drafting, similar consideration is 
appropriate for the even more extensive and 
intrusive provisions of the European Con-
vention for the Protection of Human Rights 
and Fundamental Freedoms.23 Not only are 
its terms even more explicit in guaranteeing 
popular rights of political participation and 
other democratic entitlements, but the treaty 

also has sharper teeth. Admission of a state to 
the Council of Europe and its parliamentary 
institutions is conditional upon acceptance 
of the treaty and of the jurisdiction of the 
European Court of Human Rights, to which 
access is available to citizens who allege vio-
lations of the rights extended to them by the 
treaty.

Analysis of State Practice: Recent 
Constitution-Making Experiences  
for International Normativity
International law derives not only from trea-
ties and international custom but also in part 
from state practice. When the state practice 
of many states becomes consciously pat-
terned, these patterns are recognized as evi-
dence of international customary law. “Gen-
eral principles of law recognized by civilized 
nations” are also considered a source of inter-
national law.24 Therefore, analyzing the prac-
tice of states, and the general principles of 
law that they follow, can help in ascertaining 
norms of international law.

We examine two distinct phases of con-
stitution making that occurred in the recent 
past with a view to discerning whether com-
mon norms relating to the process of consti-
tution making can be said to have evolved. 
The first of these is the flurry of constitution 
drafting that occurred in Africa as its na-
tions sought to legitimize their governance. 
The second occurred in central and eastern 
Europe with the end of communist rule.

Constitutional Drafting in Africa in the 1990s

The 1990s witnessed a spate of constitutional  
reform across Africa. While several states, 
including Namibia, Malawi, Uganda, South 
Africa, and Benin, adopted new constitutions, 
several others, including Tanzania, Kenya, 
and Zimbabwe, experienced major constitu-
tional reforms. What distinguished this phase 
from the earlier rounds of constitutional- 
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drafting exercises in the period of and fol-
lowing decolonization was the extraordinary 
emphasis on public participation in the pro-
cesses of constitution making.

Postcolonial Africa has witnessed several 
rounds of constitution making. In what one 
scholar has termed “the old approach,”25 in the 
era after the departure of the colonial powers, 
constitution-making processes across Africa 
were largely driven by the elected govern-
ment or ruling power. The government either 
appointed or attempted to control the elec-
tion of a constituent assembly, parliamentary 
committee, technical committee, or select 
committee of lawyers and politicians to write 
a new constitution for the country. Usually, 
the process of the old approach ensured that 
there was little or no public debate prior to or 
during the drafting process, no consultation 
with ordinary people, and no referendum on 
the draft constitution before it became law. 
Even where there was some limited debate, 
the result was predetermined and manipu-
lated and not informed by the debate’s logic 
or content. African scholars contend that it 
was largely because of such processes that 
at the end of the 1980s, constitutionalism 
across Africa was viewed as a failed project. 
Nigeria, which became independent from 
British colonial rule in 1960, has experienced 
five different attempts at constitution making 
since then, and all of these processes could be 
considered as variations on the old approach.

At the beginning of the 1990s, there 
seemed to be widespread acceptance among 
Africans that the process of constitution 
making had to change. This led to the adop-
tion of the “new approach,” which empha-
sizes participation and puts great premium 
on dialogue, debate, consultation, and par-
ticipation. It is guided by principles including 
diversity, inclusivity, participation, transpar-
ency and openness, autonomy, accountabil-
ity, and legitimacy.26 This focus on processes 
of constitution making has generated pro-
ductive and innovative methods as well as a 
healthy debate on effective modes of public 

participation. It has also resulted in a number 
of different approaches being followed. One 
leading scholar has identified two principal 
strategies as part of the new approach: first, 
appointment of a constitutional commission, 
followed by the election of a constituent as-
sembly to adopt and enact the new constitu-
tion (this was the process followed in Uganda 
and Malawi); and second, establishment of  
a national (sovereign) conference or conven-
tion that leads to the enactment of a new 
constitution (this process was followed in Be-
nin and later adopted in Mali, Niger, Gabon, 
and Togo).27

To understand the details of the process 
requirements, we focus on two specific in-
stances of constitution making: the adoption 
of the Ugandan constitution in 1995 and that 
of the constitution of South Africa in 1996. 
Both these processes are now considered 
landmark events in African constitutional 
history and have generated an impressive 
body of scholarly literature.28 For our pur-
poses, it is not necessary to narrate the entire 
story of constitution drafting in Uganda and 
South Africa; much about both cases has 
already been painstakingly documented and 
analyzed in the literature cited beforehand, 
and further analysis of both cases appears in 
this volume. We must, however, note pat-
terns in the processes that are relevant to our 
purposes.

In Uganda, the process of drafting the 
1995 constitution began in earnest in 1988, 
when Uganda’s constitutional commission 
was established by a statute.29 The commis-
sion, created to solicit the views of the Ugan-
dan people on the content of the new consti-
tution, was the first step in the constitutional 
drafting process, followed by the creation of a 
new constituent assembly, for which fresh 
elections were held. The newly constituted 
assembly ultimately drafted the 1995 con
stitution. The constitutional commission in- 
cluded representatives of various interest 
groups in Uganda, including those who had 
opposed the president domestically, giving 
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the commission the required legitimacy.30 
Scholars have commended the lengthy pro-
cess—nearly four years—employed by the 
commission for its recognition of the impor-
tance of taking whatever time was necessary 
to truly receive wide citizen input.31 The com-
mission undertook special efforts to ensure 
that groups that had traditionally remained 
outside the consultative process, including 
women, were consulted and that their views 
would be taken into account.32

The Ugandan constitutional commission  
adopted a variety of methods to collect views 
from the public.33 To consider all submis-
sions equally, each and every one of the 
25,000-odd submissions was summarized 
and translated into English from local lan-
guages. All the submissions that the com-
mission received were eventually published, 
along with the final report. The commission 
solicited the views of the large community of 
Ugandans who live abroad, and also traveled 
to several countries to gain a comparative 
understanding of constitutional practices and  
experiences.

Soon after the commission submitted a 
final report, the Constituent Assembly Bill 
was enacted. This statute placed great em-
phasis on building consensus.34 It dictated 
that the constituent assembly was to be con-
stituted through fresh elections, though the 
president had the power to nominate ten 
members. Special provisions were included 
to ensure that women were adequately rep-
resented.35 Elections were held in March 
1994, supervised by international observers, 
donor agencies, and local monitors, and were 
viewed as free and fair. The assembly began its 
work in May 1994 and completed the draft 
of the new constitution in August 1995. The 
assembly’s draft was enacted as law by the 
government on September 22, 1995, and was 
officially promulgated on October 8, 1995.36 
The assembly’s constitution is substantially 
similar to the commission’s draft and appears 
to give credence to the view that the actual 
text of the constitution reflects the views of 

the Ugandan people, as expressed by them in 
their submissions to the commission.

Because of its unique history, South Af-
rica’s constitutional drafting process had sev-
eral features that were peculiar to it, dictated 
by the political and social circumstances that 
existed in South Africa in the late 1980s and 
early 1990s.37 Although the negotiations for 
drafting a new constitution formally began 
in March 1993, it was only after an interim 
constitution had been adopted in November 
1993, and the constituent assembly elected in 
May 1994, that attempts to involve the public 
in the constitutional process were initiated. 
Although begun late in the process of evolv-
ing the constitution, the public participation 
process was enthusiastically pursued between 
January 1995, when the assembly launched 
its media campaign shortly before it began 
its work, and September 1995, when the first 
draft of the constitution was produced.

The program developed to achieve the par-
ticipation of 40 million-odd South African 
citizens, most of whom were illiterate and did 
not have access to print or electronic media, 
was extremely ambitious and multifaceted. 
The program had three modes: community 
liaison, media liaison, and advertising.38 The 
first component involved participatory work-
shops; between February and August 1995, 
twenty-six public meetings were organized 
in all nine provinces, in which more than 
two hundred assembly members became 
involved.39 As part of the media campaign, 
the press, radio, television, and Internet were 
employed to spread the message about the 
new constitution.40 In response to all these 
initiatives, the assembly received nearly 1.7 
million submissions from the public, though 
the bulk of these were more in the nature of 
petitions. Of these, 11,000 were substantive 
submissions and canvassed a broad range of 
issues. After the first draft of the constitu-
tion had been finalized in November 1995, 
it was published and distributed, and the 
public was asked to respond to the specific 
provisions of the draft. This time, the assem-
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bly received more than 250,000 submissions 
and attempted to record and reply to each 
individually.41 After hectic deliberations, on 
May 8, 1996, the assembly adopted the final 
text of the constitution. However, thanks to 
the peculiar circumstances under which the 
constitution was negotiated, its text had to be 
reviewed by the South African constitutional 
court for certification that the final text was 
in agreement with the preset constitutional 
principles. On September 6, 1996, the court 
rendered its judgment, pointing out that the 
final text was deficient in certain respects. 
The assembly reconvened to discuss changes 
in accordance with the judgment, and on 
October 11, 1996, tabled the new document 
before the court. On December 4, 1996, the 
court approved the final text. President Nel-
son Mandela signed the final constitution on 
December 10, 1996, and it came into force 
on February 4, 1997.42

The developments in South Africa seem 
almost revolutionary in character, but Af-
rican scholars themselves have added cau-
tionary notes to this discourse. It has been 
pointed out that though the new approach 
is far more participatory than earlier experi-
ences, even in South Africa, the participation 
was largely limited to urban intelligentsia 
and the middle classes.43 The process either 
bypassed rural folk, or they had little interest 
in what was essentially a middle-class social 
project. Several commentators criticized the 
South African public participation process 
in particular, pointing to the huge volume of 
submissions and asking if any constitutional 
draftsman could be reasonably expected to 
review them all. Several argued that the entire 
program was an elaborate hoax, designed to 
hide the fact that even the final constitution 
was to be a negotiated document and would 
not be submitted for the general public’s ap-
proval.44 Similar criticisms were directed at 
the 1997 Eritrean constitution, although it 
too was the product of an elaborate proce-
dure to involve the public in the drafting 

process.45 This has been one of the notable 
aspects of recent exercises in constitution 
making in Africa: Though there are attempts 
to involve the public at various stages of the 
constitution-drafting process, apart from the 
recent exception in Rwanda,46 there have not 
been attempts to have the general populace 
approve the final product. The reasoning ap-
pears to be that assembly members possess 
sufficient representative capacity to obviate 
the need to seek the final nod of approval of 
the people through a referendum.

In analyzing the recent exercises in con-
stitution drafting in Africa, one has to note 
the emergence in practice of several similar 
devices designed to increase public partici-
pation. At the same time, however, it must be 
emphasized that there are no general norms 
that have been uniformly applied in these 
countries. Both Uganda and South Africa, 
while employing several innovative strate-
gies to increase public participation, used 
them at different stages of the constitution-
making process. In Uganda, public partic
ipation was sought at the very outset. In 
South Africa, the public were involved at a 
fairly late stage, after an interim constitution 
had been adopted and elections for the new 
constituent assembly had been held. An-
other distinction is that in South Africa, the 
views of the populace were sought on a draft 
of the constitution; in Uganda, the views of 
the public were sought to prepare the draft 
of the constitution without seeking their 
specific reactions to the actual provisions 
of the draft of the constitution itself. Based 
on these trends, one can safely declare that 
while all African countries currently seem 
to feel an obligation to involve the public in 
constitution-making or constitution-reform 
processes, there seem to be no clear rules for 
how and when the public are to be involved. 
Each country appears to feel free to fashion 
appropriate strategies based on its own in-
ternal circumstances.
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Constitutional Drafting in Eastern  
and Central Europe in the 1990s

In the aftermath of the Cold War, starting 
from the late 1980s, the former Soviet re-
publics as well as the countries of Eastern 
and Central Europe underwent periods of 
constitutional reform that saw a number of 
them either adopting wholly new consti
tutions or substantially amending their ex-
isting constitutions. Due to constraints of 
space, this paper does not analyze in detail 
the constitution-making processes in the 
former Soviet republics, including Estonia, 
Latvia, Lithuania, Belarus, Moldova, Russia, 
Ukraine, Azerbaijan, Kyrgyzstan, and Ka-
zakhstan, though nearly all these countries 
adopted new constitutions in the first half 
of the 1990s. In general, public participation 
in the process of drafting new constitutions 
for the former Soviet republics has been low. 
However, in some of these countries—spe-
cifically, Estonia, Lithuania, and Russia—the 
newly drafted constitutions were approved in 
a national referendum before being brought 
into force.47

Unlike African countries in the 1990s, 
which by then had varying but relatively sub-
stantial experiences of constitutionalism, all 
the countries in Eastern and Central Europe 
as well as in the former Soviet Union were 
coming out of a shared past of communism.48 
In transitioning to constitutional democra-
cies, all these countries faced multiple chal-
lenges at the same time, in that they had to 
simultaneously transition to market-based 
economies while also seeking to fashion them- 
selves into constitutional democracies.49 As 
they sought to tackle the various legal, po-
litical, social, and economic issues that con-
fronted them, each country adopted differ-
ent strategies to reconcile its communist past 
with a democratic future. Although at times 
the countries used similar strategies, very dif-
ferent results were seen in different cases, de-
pending on the mix of domestic factors that 
controlled the consequences. Involving the 

public in constitution-drafting exercises has 
generally been considered a significant as-
pect, but it never assumed the importance or 
the scale that the issue garnered in Africa in 
the 1990s.

Trying to describe constitution-making 
processes across Central and Eastern Europe 
generally is a difficult exercise: Despite some 
shared characteristics, the constitutional ex-
periences of these nations have been very 
different. In view of this difficulty, this sec-
tion offers a broad overview of the processes 
of constitution making employed in these 
countries, focusing on the extent of public 
participation.

In several of Central and Eastern Euro-
pean countries, including Bulgaria, Hungary, 
Poland, Czechoslovakia, and East Germany, 
the transition to democracy was negoti-
ated through a process of roundtable talks, 
whereas different paths were followed in the 
rest. In countries where roundtable talks were 
held, they featured the Communist Party—
together with various satellites and pseudo-
independent organizations—on the one hand 
and a more or less well-organized opposition 
on the other.50 Several countries opted for 
setting up a constituent assembly to draft a 
new constitution. In Albania, Bulgaria, and 
Romania, constituent assemblies were es-
tablished after holding elections, whereas in 
Poland, Hungary, and Czechoslovakia, they 
were self-constituted bodies. It was generally 
believed that the genesis of the constituent 
assembly might be crucial for its legitimacy 
and the legitimacy of the final document 
produced.51 In most of these countries, once 
the constitution was finally adopted, it was 
subjected to the referendum process to ob-
tain the approval of the people. This was a 
departure from the trend in Africa, where 
the participation of the public was sought at 
earlier stages, but not after the assembly ad-
opted the final draft of the constitution. By 
contrast, the views of the public in several of 
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these countries were sought only at the final 
stage, that is, during the referendum.

Albania, described as being “without 
question, the most problematic of the post- 
communist states,”52 experienced major strug- 
gles in transitioning to democracy in the 1990s.  
However, on November 22, 1998, despite 
calls for a boycott from the former leader, Sali 
Berisha, and his Democratic Party, Albanians 
ratified a new constitution in a nationwide 
referendum. Records showed that more than 
50 percent of the total population voted in the 
referendum despite heavy snow in the north, 
and almost 90 percent of those who voted af-
firmed the new constitution. The constitution 
had been drafted by a constitutional commis-
sion, which conducted a robust program of 
public participation in connection with the 
production of the draft, finished its work in 
July 1998, and obtained approval of its work 
from the Council of Europe’s Venice Com-
mission on Law and Democracy in a bid to 
increase the legitimacy of the draft. Subse-
quently, on October 21 1998, the Kuvend 
Popullore (People’s Assembly) approved the 
draft constitution. After ratification by the 
people of Albania, the new constitution came 
into effect on November 28, 1998.53

Bulgaria and Romania were the first 
countries in the region to draft new con-
stitutions. In Bulgaria, once elections were 
held in 1990, the old Communist Party—
renamed the Bulgarian Socialist Party—won 
a majority of seats and exploited the window 
of opportunity to quickly adopt a new con-
stitution. In view of the fear of the drafters 
that the people would not approve the new 
constitution, it was brought into force in July 
1991 without a referendum. Public participa-
tion in this process was therefore minimal.54 
In Romania, after engineering the fall of the 
dictator, Nicolae Ceausescu, the National 
Salvation Front (NSF), comprising commu-
nists, dissidents, and intellectuals, won a huge 
majority in the 1990 elections and swiftly be-
gan the constitution-making process. There 

is some debate about the exact nature of the 
NSF. Some scholars have referred to them 
as the old communists in a new guise, while 
others have pointed out that by causing the 
overthrow of Ceausescu and breaking from 
the past, they constituted a new political 
force.55 The NSF appointed a constitutional 
commission, which involved representatives 
from the communist-dominated parliament, 
and completed its work in fifteen months. 
Though the NSF’s methods in the assem-
bly have been described as “dictatorial” and 
“heavy-handed,”56 the NSF did seek public 
approval for the final draft of the constitu-
tion. It was only after the constitution was 
approved in a referendum held in November 
1991 that it was brought into force.57

Constitutional politics in Czechoslovakia  
were unusually strained and unpredictable, 
even by the generally tumultuous standards  
of Eastern and Central Europe. After the Vel-
vet Revolution—a reference to the bloodless 
transformation of power—of 1989, the dif- 
ferences between the two main ethnic groups, 
the Czechs and the Slovaks, began to emerge. 
As elections were held in the federation and 
steps were taken to drafting a constitution, 
the main political parties of the two groups 
agreed to break up the Czechoslovak federa-
tion as of January 1, 1993. This decision has 
been criticized as being against the popular 
will. Public polls showed that a majority of 
people in both parts of the federation opposed 
it. This, coupled with the fact that no referen-
dum was held on the issue, led to questions 
about the legitimacy of the decision.58 Nev-
ertheless, the velvet divorce was effected. The 
constitutions adopted by Slovakia (on Sep-
tember 1, 1992) and the Czech Republic (on 
December 16, 1992) before the official date 
of extinction of the Czechoslovak Federation 
went on to become the constitutions of the 
two separate and independent states.59

Poland garners interest as the earliest 
country in the region to start planning for 
a new constitution and among the last to 
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complete the task.60 When Solidarity won 
elections by a landslide in 1989, the popu-
lar expectation was that Poland would have 
a new constitution within a short span of 
time. However, as Wiktor Osiatynski has 
noted, one of the main problems with con-
stitution making in Poland in particular was 
that the process became intertwined with 
ordinary politics, resulting in long delays.61 
From 1989 to 1991, two separate constitu-
tional committees of the Sejm (lower house) 
and the Senate prepared different constitu-
tions, neither of which was ultimately ac-
cepted. A new parliament, elected in 1991, 
consisted of representatives from twenty-
nine political parties and proved to be too 
fragmented to form a constitutional major-
ity. It did manage, however, to agree on the 
so-called Little Constitution, which served 
as an interim document. Seven draft consti-
tutions were submitted to the national as-
sembly before parliament was dissolved on 
May 30, 1993. Following a Sejm decision to 
permit a “citizens’ constitutional initiative,” 
various groups submitted several drafts.62 
However, the process kept getting delayed, 
until finally, on May 25, 1997, a new consti-
tution was adopted by national referendum. 
This constitution had earlier been adopted 
by the National Assembly on April 2, 1997, 
by a vote of 451 to 40. The new constitu- 
tion was validated by the Supreme Court 
on July 15, 1997, and came into force on 
October 17, 1997. However, the long delay 
in adopting a new constitution has had its 
negative repercussions. Only about 43 per-
cent of eligible voters participated in the ref-
erendum, and polls showed that as many as 
46 percent of the population stated that they 
had no interest in the constitution. Some 
constitutional scholars have argued that the 
long gestation period of nearly seven years 
has severely undermined the legitimacy of 
constitutionalism in Poland.63

Hungary is unique in that it did not adopt 
a new constitution. Instead, the Hungarians 

decided to amend their old constitution sev-
eral times, and later on, crafted a workable 
constitutional order by a series of special 
statutes and decisions made by their strong 
constitutional court. During the roundtable 
talks between the governing Hungarian So-
cialist Workers’ Party and the democratic op-
position in 1989, it was agreed that, though 
the drafting of a new constitution would  
be left to the first freely elected parliament, 
the existing 1949 constitution would be sig-
nificantly amended. The commonly accepted 
theoretical reason for not adopting a new 
constitution in 1989 was the illegitimacy of 
the parliament elected in 1985.64 On October 
23, 1989, the 1949 constitution was drasti-
cally amended, affecting nearly 90 percent of 
the document. In retrospect, it can be argued 
that the legality of the entire roundtable itself 
is questionable, as the parties at the round-
table had not been elected.65 The preliminary 
draft of the significant 1989 amendment had 
in fact been prepared by expert commissions 
under government directions. Different sec-
tions of the draft were then discussed in the 
working groups and subcommittees of the 
roundtable talks, when the democratic oppo-
sition thoroughly modified its final text. The 
parliament passed the constitutional amend-
ment with no serious debate. It is therefore 
clear that the important amendments passed 
in 1989 were evolved through a very closed, 
nonparticipatory process. Yet Hungary made 
its peaceful transition from a communist 
state to a liberal state largely as a result of 
this amendment. The 1989 amendment gave 
all Hungarians open access to the constitu-
tional court, and in later years, that court was 
instrumental in bringing about monumental 
changes in the Hungarian legal order. How-
ever, the further amendments passed by the 
new, freely elected legislature served as the 
express acknowledgment of the revisions in 
the 1989 amendment, adding legitimacy to 
the new order. Later, the idea of writing a 
completely new constitution took a back seat, 
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as it became obvious that the 1989 text was a 
new, democratic document that had provided 
the constitutional base for Hungary’s smooth 
transition.66 By 1997, through a series of 
constitutional amendments and statutory 
changes, Hungary had almost completely 
transformed the legal order established by 
the constitution of 1949.67 Yet this process 
had happened with little direct participation 
from the masses in the process of constitu-
tional change.

Constitutional scholars from the region 
have offered explanations for the limited in-
volvement of the masses in the constitution-
making processes. Nenad Dimitrijevic argues 
that it is wrong to point to the mixing of 
constitutional and normal politics as a flaw 
in the region’s constitution making. Accord-
ing to Dimitrijevic, constitution making in 
postcommunist Europe was part of a larger 
process of regime change and the only way 
to avoid violence. To do this successfully, it 
became necessary to limit the participation 
of the public. Dimitrijevic agrees that com-
pared with Africa, the process in Eastern 
and Central Europe was extremely closed 
to public participation, but he contends that 
by keeping the context and political circum-
stances in Eastern and Central Europe in 
mind, one cannot but conclude that it was 
the right approach.68 Gabor Halmai con-
tends that East Europeans generally are ex-
tremely skeptical of the direct approach to 
constitution making and prefer a more aris-
tocratic approach, which may also partially 
explain the phenomenon.69

Conclusion
A survey of the practice of the interna-
tional system in the application of treaty 
law and custom reveals no firm evidence of 
rules applicable to the process of constitu-
tion making. What does appear, however, is 
a general requirement of public participa-
tion in governance. This emerges from the 

UN-supervised practice of decolonization, 
in which the democratic participation of 
the colonial peoples became a practical pre-
requisite, and also from the textual require-
ments of the ICCPR and the interpretation 
and implementation of those norms by the 
Human Rights Committee. Moreover, the 
textual requirements of the ICCPR and  
the Human Rights Committee’s General 
Comment no. 25 on that text suggest that 
these norms may well be applicable to pro-
cesses of constitution drafting whether the 
countries undergoing them are parties or 
not; nonparties might be subject to such re-
quirements by operation of customary law.

A quick review of the process of consti-
tution making in the most recent exercises 
of constitutional drafting—in East Timor,70 
Rwanda,71 and Afghanistan72 (see this vol-
ume also)—reveals that the drafters were, or 
are, as the case may be, greatly concerned with 
involving the public in the actual process of 
drafting the constitution’s final text. It would 
appear that involving the public in the pro-
cess is now a universal trend. One can argue 
that the drafters of all modern constitutions 
have attempted to increase the legitimacy of 
the drafting process by adopting different 
strategies aimed at imparting a representa-
tive character to the final text. Moreover, in 
recent times, these strategies have become 
extremely innovative and seek to cover a sub-
stantial proportion of the target population.

Despite such discernible trends in the 
practice, the question of whether there are 
any specific uniform norms to be followed 
when drafting a constitution must, as yet, be 
answered in the negative. The survey con-
ducted over the previous pages reveals that, 
while all recent constitution-drafting experi-
ences have witnessed the use of one or several 
strategies and devices to involve the public, 
no two countries have followed precisely the 
same procedures. Even within Africa, where 
there is a tendency to adopt open proce-
dures, there is great disparity in the strategies 
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used and the timing of various phases of the 
consultative process. This is clearly demon-
strated by contrasting the working methods 
by which consultation occurred in the con-
temporaneous drafting of constitutions for 
Uganda, South Africa, and Eritrea.

While following the global trend toward 
openness in the process of constitution mak-
ing has advantages, and would seem to be 
both desirable and pragmatic, it is not yet 
clear that anything in international law re-
quires a state to adhere to uniform practices. 
Constitutions of nations that have used rela-
tively closed drafting procedures are not con-
sidered to violate international law or be less 
legal than those that have adopted more open 
procedures. As Hungary’s experience seems 
to demonstrate, sometimes constitutions that 
have been adopted (or amended) by closed 
procedures can prove equally adept at pro-
moting democratic ideals within a society. 
Nevertheless, a high degree of public partici-
pation appears to be becoming axiomatic. This 
does not constrain states’ choice as to how, 
and at what stage, this participation occurs. 
In the African model, a constitutional assem-
bly’s legitimacy may derive from its having 
been elected at the beginning of the drafting 
process, there may be widespread public con-
sultation, and the final product may then not 
require further direct approval. In other situ-
ations, notably in Eastern Europe, the draft-
ing may occur in unelected commissions with 
little public participation, but the final prod-
uct will be legitimized only by its submission 
to popular approval. There is no evidence of a 
requirement for a particular mode of public 
participation, but there is growing evidence 
that public participation is required. The ele-
ments that make up international law—the 
treaties, customs, and practice of states—in-
dicate a growing convergence around univer-
sal principles of legitimate governance, and 
these are tending to be applicable also to the 
process of constitution drafting. It appears, 

therefore, that there is growing acceptance of 
the norm that constitutions should be pre-
pared through participatory processes with a 
high degree of transparency.
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