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Constitution Making in Eritrea

A Process-Driven Approach

Bereket Habte Selassie

omparative constitution making has
become a favored area of academic
study in recent years, principally due
to Eastern Europe’s experience following the
fall of the Soviet Union.! Once consigned by
reductionist ideology to being mere super-
structure, constitution making and constitu-
tionalism have achieved the status of para-
digms in scholarly discourse, or at least are
now regarded as bases for paradigm shifts. In
the realm of statecraft, constitutional engi-
neering is increasingly relied upon as a prom-
ising enterprise in the search for bridges of
understanding among factions in divided so-
cieties as well as between civil society and the
state, based upon a foundation of consensus.
It is assumed that constitution making, with
extensive public participation, can be cru-
cial to building such consensus. It is also as-
sumed that constitution making can provide
a framework for ongoing conflict resolution
in post-conflict situations.
The present essay approaches this subject
with a focus on the process of constitution

making in Eritrea, a new African country.
'The emphasis on process, with public par-
ticipation as the primary element, is based on
the belief that a participatory process creates
an enabling environment, helping the public
to gain a sense of ownership of their coun-
try’s constitution. This sense of ownership, it
is assumed, increases the likelihood that the
public seeks to control its government.” There
is growing agreement on the importance of
public participation as a factor in successfully
implementing a constitution, as borne out by
the literature resulting from several interna-
tional meetings.”> Whether such a participa-
tory process can create a proper and effective
framework for conflict resolution is a chal-
lenging question; this chapter attempts some
tentative answers.

The transitional government of Eritrea,
which was based on an armed political or-
ganization—the Eritrean People’s Libera-
tion Front (EPLF)—that had come out of
a protracted liberation war, expressed a com-
mitment to democratic transition and con-
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stitutional government. Two years after lib-
erating the country from Ethiopian military
occupation in 1991, the government decided
to hold an internationally observed refer-
endum, in which the Eritrean people were
asked whether they wanted independence or
some form of association with Ethiopia. The
government took this step to dispel any lin-
gering doubt that the liberation war enjoyed
the support of the Eritrean people, contrary
to Ethiopian propaganda. The referendum
consummated the military victory and was
also the basis for the government to express
its commitment to democracy and the ac-
tive participation of the public in writing
the constitution, which it formalized with
Proclamation 37/1993. The Constitutional
Commission of Eritrea was established un-
der Proclamation 55/1994, fulfilling the gov-
ernment’s commitment.

The commission, which was accountable
to the National Assembly, was comprised of
a fifty-member council and a ten-member
executive committee drawn from the coun-
cil. It was charged with the duty of organiz-
ing and managing “a wide-ranging and all-
embracing national debate and education
through public seminars and lecture series
on constitutional principles and practices.”
Following public debate, the commission
was required to submit a draft of the new
constitution to the National Assembly that
took into account the views of the public.
'The approved draft would then be submitted
to a constituent assembly for ratification. The
public consultation took over two years, and,
following a public debate on the draft and
approval by the National Assembly, the draft
was submitted to the constituent assembly
three years to the day after the commission
was established. The constituent assembly
ratified the constitution on May 23, 1997.

However, this ratified constitution has
not been implemented, and this fact has be-
come the most important political issue in
the country. As will be discussed below, it has
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given rise to a serious political crisis that still
awaits resolution.

The Relationship Between Process
and Substance

In a previous essay on Eritrea’s constitution-
making experience, I attempted to examine
the dialectical relationship between process
and substance.” This paper focuses on the
process of constitution making. The rationale
behind this focus is the conviction that the
recent approaches to process-driven consti-
tution making are better than previous ap-
proaches were. The latter tended to depend
on the decisions of a select group of people,
be they distinguished statesmen, as were the
framers of the U.S. Constitution, or a select
committee of the government of the day and
its expert legal draftsmen, as was the case for
the independence constitutions of much of
Africa. The process involved in drafting the
constitutions of African countries on the eve
of their independence, which I call the Lan-
caster House model, excluded the public—
the African populations—from participat-
ing in the making of the basic law by which
they would be governed.®

However, no analysis devoted to process
can avoid reference to substance. The pro-
cess and product are dialectically linked: The
ends prescribe the means and the means im-
pinge on the ends. Involving the public in
the process empowers the public, giving its
members a sense of ownership of the consti-
tution and allowing them to air their views
on a range of critical issues that affect their
lives. Thus, public participation in the mak-
ing of a constitution necessarily raises ques-
tions of substance. The contemporary debate
on the meaning of democracy underscores
this point. The debate has largely focused
on two aspects of democracy: its substantive
aspect—that is, its source and purpose—and
its procedural elements.”
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The classical approach defined democ-
racy in terms of its source (the will of the
people) and purpose (the common good).
According to current prevailing thought,
however, the central feature of democracy is
procedural, concerning the selection of lead-
ers through competitive popular elections.
Pioneered by Joseph Schumpeter, proce-
dural democracy, or what may be called the
democratic method, is the “institutional ar-
rangement for arriving at political decisions
in which individuals acquire the power to
decide by means of a competitive struggle for
people’s vote.” Democracy is thus defined
in terms of method, according to which a
political system is democratic “to the extent
that its most powerful collective decision
makers are selected through fair, honest, and
periodic elections in which candidates freely
compete for votes and in which virtually all
the adult population is eligible.”** Two criti-
cal elements are posited in this definition:
popular participation and the competition
of candidates representing different interests
or ideologies. Adding another dimension to
the debate is Robert Dahl’s concept of poly-
archy, which underscores the importance of
the freedoms of speech and of the press for
meaningful pluralist politics.!! Dahl defines
polyarchies as “regimes that have been sub-
stantially popularized and liberalized, that is,
regimes that are highly inclusive and exten-
sively open to public contestation.”*?

Does the above minimalist procedural
conception of democracy embrace other criti-
cal requirements for meaningful democratic
government? Do elections, per se, constitute
the only core element of democracy? Cer-
tainly they are a critical part of it, to the ex-
tent that national assemblies or parliaments,
as representative institutions, are the primary
national institutions accountable to the citi-
zens of a country. In theory, these institutions
are the principal mediators in the relationship
between the governors and the governed.
Electoral laws and politics can thus be re-
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garded as prerequisites of democratic (repre-
sentative) government. But once parliaments
are elected, their responsibilities do not end
when the election is over. In short, election is
a means to an end—the functioning of repre-
sentative institutions—which constitutes the
substantive aspect of democracy. The proce-
dural imperative, though essential, must be
analyzed in relation to the role of represen-
tative institutions in the totality of a consti-
tutional order. As Jean Bethke Elshtain has
put it:
Democracy is not and has never been primarily
a means whereby popular will is tabulated and
carried out but, rather, a political world within
which citizens negotiate, compromise, engage
and hold themselves and those they choose to
represent them accountable for action taken.
Have we lost this deliberative dimension to de-
mocracy? Democracy’s enduring promise is that

citizens can come to know a good in common
that they cannot know alone.™

The above general comments about de-
mocracy apply with equal force to constitu-
tion making, which engages, or should en-
gage, citizens to negotiate and compromise
in framing the issues concerning their rights
and duties as well as the powers and respon-
sibilities of government defined in the con-
stitution. That process cannot be entirely di-
vorced from substance and must inform any
analysis of a constitution-making process,
such as the one that occurred in Eritrea.

Background

Eritreas Constitution Making
in Historical Perspective

The present Eritrean constitution was rati-
fied by an elected constituent assembly in
May 1997, on the eve of the sixth anniver-
sary of the country’s liberation from Ethio-
pian occupation. The constitution was the
first of its kind in Eritrea, as it was created
with the participation of the people as citi-
zens of a free and sovereign nation. A very
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brief historical review offers some perspec-
tive on this constitution-making process.

Having been an Italian colony (1890-
1941), Eritrea was occupied by the British for
a decade (1942-52), pending a disposition of
its status by the United Nations. In 1950, a
U.S.-sponsored UN resolution joined Eri-
trea with Ethiopia in a lopsided federation,
under which Eritrea was granted local au-
tonomy but not full independence. Ethiopia’s
emperor, Haile Selassie, gradually destroyed
even this limited autonomy. In November
1962, he abolished the federation, declared
Eritrea to be simply a province of his empire,
and sent an army to occupy the territory. A
year earlier, the Eritrean Liberation Front
(ELF)" had begun an armed struggle that
was to last thirty years. During much of its
latter phase, the liberation war encompassed
a sweeping social revolution that would turn
out to be perhaps its most important legacy,
with notable achievements in such areas as
women’s equality, human rights, social jus-
tice, and democracy. These values, acquired
during the long war of liberation, critically
influenced the constitution-making process.
As public debates later made clear, Eritreans
saw the constitution as fulfilling the goals of
the liberation war, thus helping to vindicate
their enormous sacrifice.

The Context of Democratic Transition

Following liberation in May 1991, the EPLE,
then an armed guerilla organization, declared
itself to be a provisional government. To be
sure, the EPLFE had been exercising quasi-
governmental power in the last years of the
struggle and had created impressive admin-
istrative and technical infrastructure behind
enemy lines in its Sahel base area. Formal in-
dependence, however, did not arrive until two
years later. The delay was due to the EPLF
leadership’s insistence that an internation-
ally observed referendum be held. The lead-
ership believed that the people would freely
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choose independence, showing a hitherto
skeptical or indifferent world—and especially
Africa—that the independence struggle had
popular backing. The result of the referen-
dum of April 23-25, 1993, fully justified this
confidence. In voting that a UN-observer
mission certified as fair,a 99.8 percent major-
ity opted for full independence.” Soon after
the referendum, Eritrea became a member of
the United Nations. Thus began a transition
process that culminated in the ratification of
the Eritrean constitution, capping three years
of intensive and extensive public debate and
consultation.

As the EPLF had chosen itself to be the
government, it was not elected by the gen-
eral population. The provisional government
was composed of the EPLF’s central leader-
ship, which had been elected in the front’s or-
ganizational congress. That congress elected
a thirty-seven-member central committee,
which in turn elected a political bureau with
a secretary general as the leading figure. At
the post-liberation congress held in February
1994 (the Third Congress), the EPLF changed
its name to the Peoples Front for Democracy
and Justice (PFD]J), the name of the central
committee to the Central Council, and the
political bureau to the Executive Committee.
The chairman of the Executive Committee
became the key figure, with a secretary gen-
eral tasked to administrative matters.

'The PFDJ laid down the rules governing
the government’s actions, as well as newly
formulated laws and regulations. The central
committee acted as a legislative body until
the Third Congress, after which a transi-
tional parliament was formed, composed of
the members of the Central Council and
an equal number of members chosen by the
PFDJ to represent the various regions of the
country. The chairman of the PFD]J presided
over the transitional parliament and a cabi-
net of ministers whom he appointed. The
provisional government established a con-
stitutional commission in 1994, and three
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members of the transitional parliament—all
members of the PFDJ’s Central Council—
were among the commission’s fifty members.
All three also became members of the com-
mission’s Executive Committee; two of them
had legal training.

The provisional government of Eritrea
passed several laws that expressed a commit-
ment to democracy. One such law, adopted
in 1993, charged the government, inter alia,
with the responsibility of preparing and lay-
ing the foundation for a democratic system
of government.’® The Constitutional Com-
mission of Eritrea was established a year later
in fulfillment of that duty."” In addition, at its
'Third Congress, the governing party adopted
a national charter expressing the vision of the
governing party for the future of the country,
setting forth democracy, human rights, and
social justice as the guiding principles and ob-
jectives, together with stability, national unity,
and economic development. The commission
used this charter as the point of departure for
the national debate that followed.

The Constitution-Making Process
Public Participation: The Litmus Test

As is noted above, with some justification,
one can use public participation or the lack
of it to distinguish between newer and older
modes of constitution making. The Canadian
scholar James Tully has framed the question
of public inclusion in constitution making in
a larger historical perspective:

The question of our age . . . is whether a con-
stitution can give recognition to the legitimate
demands of the members of diverse cultures in a
manner that renders everyone their due, so that
all would freely consent to this form of consti-
tutional association. Let us call this first step
towards a solution “mutual recognition” and ask
what it entails.!®

Tully argues that there should be a radical

paradigm shift in the manner of constitu-
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tion making and constitutionalism. Backed
by a historical and critical survey of over
three hundred years of European and non-
European constitutionalism, his approach
seriously challenges the prevailing school of
modern western constitutionalism. Some-
times called a postimperial approach to or-
ganizing political community, it calls for the
conciliation of different claims for recogni-
tion over time through constitutional dia-
logue, in which citizens reach agreement on
appropriate forms of accommodation of their
cultural differences, guided by constitutional
rules.”’

When the Constitutional Commission of
Eritrea embarked on its constitution-making
mission in April 1994, none of its members
was aware of the new paradigm, which was
only then developing. But the commission
regarded popular participation in constitu-
tion making as a strategic point of reference;
it was a point that no one disputed. The
commission’s understanding of the purpose
of popular participation had to do, first and
foremost, with the issue of public ownership
of the constitution, an issue described above.
Moreover, following the revolutionary armed
struggle, the Eritrean political and social
context was marked by an anti-imperialist
and antifeudal bourgeois ideology that was
suspicious of any event or process controlled
by elites. Such ideology, justifiable in view of
Eritrean history and the temper of the times,
was actually twisted to serve purposes con-
trary to the popular interest, as is discussed
below. Despite difterences in the language,
the approach followed in Eritrea’s consti-
tution making approximates Tully’s post-
imperial prescription—and aligns with an
emergent global postimperial consciousness,
according to which the creation of a coun-
try’s constitutional system must be grounded
in popular consent that accommodates all of
the component elements of a society.?’

'The members of diverse cultures to which
Tully refers, with their complaints, claims of



62

rights, or demands for inclusion, could have
no better opportunity to have their day in
court than during a constitution-making
process. Public consultation or participation
should facilitate the airing of grievances or
registering of specific claims or demands. The
Eritrean experience demonstrates that better
understanding among members of different
cultural groups can best be achieved when
they are exposed to each other in a common
effort. Of course, in the Eritrean case, the
common purpose was the fight for indepen-
dence, which brought common bonds to the
surface and subordinated group demands or
grievances. The experience of armed struggle
brought together young men and women
from all of Eritrea’s ethnic groups, and
their experiences fighting alongside one an-
other became a building block for a sense of
nationhood.

But nationhood and national unity can-
not be taken for granted. Mutual recogni-
tion, to use Tully’s phrase, above all entails
attentiveness to local customary laws and
cultures. The national government needs to
help groups preserve all of the good parts of
their customs, laws, and cultures, while deal-
ing delicately with their harmful aspects with
aview to changing them over time. Eritreans’
mutual exposure to one another’s customs
and ways of life has made them receptive
to suggestions for change, such as in matters
concerning women’s rights and the prac-
tice of female genital mutilation. One of the
provisions of the law establishing the Con-
stitutional Commission of Eritrea aimed to
facilitate such a process of gradual change by
enabling the commission to appoint advisory
boards. Under this provision, the commission
established two such boards, one on Eritrean
customary laws and the other on the consti-
tutional experiences of other countries. The
board of Eritrean customary-law experts ad-
vised the commission on the board members’
respective customs. There were no grievances
regarding the treatment of customary prac-
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tices in the constitutional process expressed
to this writer or, to his knowledge, to other
members of the commission by any mem-
ber of the advisory board of customary law
experts. At the initiative of its chair, Owen
Fiss, a professor at Yale University, the board
of constitutional experts convened two sym-
posia, to which the members of the com-
mission’s executive committee were invited.
Contacts continued between individual ex-
perts and members of the commission, all to
good eftect.

The Role of the Constitutional Commission

The period after liberation was a time of
transition for Eritrea, from a devastating war
and its consequences to peaceful reconstruc-
tion and rehabilitation. It was also a transi-
tion from a government of military prove-
nance to one of democratic constitutionalism.
It is worth reiterating that the EPLF was an
armed political organization with the princi-
pal aim of freeing the country from foreign
occupation. That task having been accom-
plished, the foundation was laid under Proc-
lamation No. 1 to organize a society that
would be ruled by a democratically elected
government. To that end, the Eritrean gov-
ernment established a constitutional com-
mission, to both “draft a constitution on the
basis of which a democratic order would be
established and . . . [which] would be the
ultimate point of reference of all the laws of
the country,” and organize national debate
on constitutional principles and practices.”
As the commission was thus central to the
constitution-making process, it is necessary
to consider its work and contribution to
process-driven constitution making—how
and why it was formed, its composition,
its structure and organization, and some of
the methods it utilized to achieve optimum
results.

The law establishing the Constitutional
Commission of Eritrea, Proclamation 55/
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1994, charged the commission with orga-
nizing and managing “a wide-ranging and
all-embracing national debate and education
through public seminars and lecture series
on constitutional principles and practices.”*
'The law also provided that following public
debate on a constitutional draft and having
accounted for the views of the public, the
commission would then submit a draft con-
stitution to the National Assembly. The Na-
tional Assembly-approved draft would then
be submitted to a constituent assembly for
ratification.”® Proclamation 55/1994 required
that the members of the commission com-
prise “experts and other citizens with proven
ability to make a contribution to the process
of constitution making.”?* That the commis-
sion was appointed by the National Assem-
bly could be said to have lent it presumptive
legitimacy, but the diversity and divisions
within Eritrean society had to be accounted
for as well, as it contained many ethnic groups
and a population more or less equally divided
between Christians and Muslims. Wisely, the
assembly created a well-balanced, representa-
tive commission. Its fifty members included
twenty-one women, the majority of whom
were veteran liberation fighters. Each of Eri-
trea’s nine ethnic groups was represented, as
were the business and professional commu-
nities. A ten-member executive committee
drawn from the commissions larger mem-
bership guided its work.

The commission’s mandate ran for three
years, and its work followed a four-stage pro-
cess, at a cost of approximately $4.3 million.
First was alogistical phase, which ran through
the end of 1994 and involved organizing
the commission, raising funds, educating the
public, and initial drafting work. The second
phase focused on public education regarding
the commission’s role and basic constitutional
concepts, as well as preparation of a full draft
and taking public opinion into account where
deemed necessary. The third phase involved
broad public debate of the commission’s draft
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and submission of the draft to the National
Assembly for its consideration. The fourth
phase was designated for public debate and
submitting the draft for ratification to the
constituent assembly.?

‘The commission’s task of organizing wide-
ranging public debates and soliciting expert
opinion placed an unusually heavy emphasis
on direct and active involvement of people
outside of government during the drafting
phase. Article 12(4) of the proclamation en-
joined the chairman of the commission to
encourage the participation and contribution
of Eritrean and foreign experts and to orga-
nize ad hoc committees and advisory boards
to help expedite the process of preparing the
draft constitution. A fourteen-member board
of foreign advisers was established to advise
the commission on the experience of other
countries in constitution making and provide
a multidisciplinary perspective on the debate
and analysis of the commission’s work. As
previously noted, the chair was Professor
Owen Fiss of Yale Law School. Other mem-
bers were scholars and practitioners from the
United Sates, Europe, Africa, and Asia. The
majority were lawyers, but there were also
two historians, three political scientists, and
one anthropologist in limited advisory roles.
'The international community supported the
commission’s work primarily through finan-
cial aid from the United Nations, the United
States, and some European countries, as well
as several non-governmental organizations.

Historically, the drafting phase of a new
constitution has been dominated by a consti-
tutional convention or conference, often held
under conditions of secrecy or quasi-secrecy,
or else by a specially appointed committee of
the legislature, as were the cases in the 1787
convention that drafted the U.S. constitution
and the Westminster model, respectively.
Constitution making through a commission
thus marks a significant stage in the develop-
ment of democracy. For this new approach
to succeed, however, three principal prerequi-
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sites must be satisfied. First, the government
must be committed to the ideal of constitu-
tional democracy. Second, the public must
be aware of this ideal and willing to play a
role in its attainment. Third, there must be
a body with a clear legal mandate to freely
solicit public views through widely held de-
bates and other forms of political consulta-
tion; it must then seriously consider these
views when drafting the constitution. Need-
less to say, the members of this body must
be selected not only on grounds of regional,
ethnic, and religious representativeness but
also on those of professional competence.”
In Eritrea’s case, these requirements were in
place, as will be seen below.

Regarding the first requirement, the Eri-
trean government’s earlier commitment to
constitutional democracy, which included
pluralist politics, has been frustrated. The
delay in implementing Eritrea’s constitution
has provoked such public outcry that in Sep-
tember 2000, the National Assembly passed
a resolution calling for elections to be held
by the end of 2001. To that end, the assem-
bly appointed a committee to draft a law on
political-party formation and another com-
mittee to draft an electoral law. The fate of the
law on party formation and the proper man-
ner of implementing it has been the subject
of bitter controversy between the country’s
president and some of his colleagues in the
government and party, including the chair-
man of the committee that drafted the law.?”

As noted above, a key issue related to both
the principles and politics of constitution
making concerns the choice of the entity
to be tasked with organizing and managing
the drafting process. The choice of entity is a
matter of principle in that the entity needs
to be representative of the stakeholders—the
various interest groups comprising a nation.
The choice is also political in that the lead-
ers of a country have the right to decide on
the nature of the entity and the appoint-
ment of its members only insomuch as their
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own power is legitimate. Where the leaders’
power is illegitimate, there is bound to be
contestation.” Assuming legitimate political
authority, a political leadership can appoint a
commission or committee and assign it the
task of drafting a constitution, but based on
Eritrea’s experience, public participation in
its making, through wide-ranging public de-
bate or consultation, is imperative if such a
constitution is to be widely supported.

Who should determine the mandate, time-
table, and rules of a constitutional commis-
sion? The temporal mandate may be deter-
mined either by the appointing authority, or
left flexible for the commission to determine.
The advantage of the latter, which was the
case in Eritrea, is that the commission can
shorten or lengthen the timetable as circum-
stances dictate. The Constitutional Commis-
sion of Eritrea reported to the National As-
sembly, both administratively by periodically
reporting on the progress of its activities and
substantively by submitting the final product
of its process, but it alone determined all its
rules and operational programs. At the start
of its work, the Eritrean constitutional com-
mission had planned to complete its work in
two years. This proved impossible, however,
and so the commission extended its time-
table by another year—a crucial aspect of the
commission’s autonomy that the government
undertook to honor, and did honor, until the
commission’s mission was accomplished.

In some cases, the question of what type
of body should lead the consultation and
drafting process has involved some stake-
holders in disputes with their governments.
In Kenya, there was contestation between
the government of President Daniel Arap
Moi and organized members of civil society
as to whether Kenya’s constitution should
be reformed through the appointment of a
constitutional commission, as several other
African countries had done. The government
preferred to use a commission, whereas rep-
resentatives of civil society demanded that a
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constitutional conference be held embrac-
ing all stakeholders. In the end, even though
there was agreement in principle in Kenya on
the need for public participation, there was
disagreement on the modalities of consulta-
tion: Though Kenya’s parliament had tabled a
proposal for constitutional review in 1998, it
took several years for the government’s posi-
tion of appointing a commission—under the
chairmanship of Professor Yash Ghai and
with representatives from civil society—to
prevail.

The Kenyan case demonstrates that the
means chosen to manage a constitution-
making process, including a consultation
process, must suit the peculiarities of the pol-
itics of individual nations. Such peculiarities
determine the nature of consultation, rather
than generalizations based on the experience
of other countries. That said, the latter can
be useful guides; one can insist on certain
principles, and perhaps use such principles
to help contesting parties, both governments
and organized members of civil society, ar-
rive at a suitable compromise.?’

What principles may be invoked to apply
to the commission approach, enabling it to
commend itself and be acceptable to both
sides of a dispute over the architecture of a
constitution-making process? The first prin-
ciple concerns its independence. If one can
guarantee that once appointed, a commis-
sion will be permitted to act independently
without any pressure from any source, it
should be acceptable to all concerned. On its
own initiative or at the request of the gov-
ernment, a commission may consult with
appropriate government ministers or party
leaders to gather information on specific
matters or gain insight into them. But this is
different from pressure or influence. A com-
mission’s independence ensures the integrity
of the process and consequent public confi-
dence in the process and its outcome, that is,
the constitution itself. The second principle
is related to composition. Obviously, a com-
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mission’s composition is a matter of great
interest; on this question, too, each nation’s
own peculiarities must determine the result.
'The most that can be said, in principle, is that
it must be inclusive, as widely representative
of society as possible.

In sum, there are two defining features of
the commission mode of constitution mak-
ing or constitutional reform, the importance
of which cannot be overstated. First, a com-
mission must represent a society’s stakehold-
ers. Second, once appointed, the commission
must be independent. Principles and politics
are involved, the former having to do with
the integrity of the process and professional
competence, and the latter pertaining to the
representation of interested parties.

It must be remembered, however, that
a commission is not the final deciding au-
thority in a constitution-making process. For
the principle of legitimacy to be complete, a
commission must submit the draft constitu-
tion that it has prepared to an elected body,
such as a constituent assembly or national
legislature, or alternatively—and sometimes
additionally—to the public in a referendum.*
In many of the recent cases of constitution
making in Africa, such as Eritrea, Ethio-
pia, Namibia, South Africa, and Uganda,
final ratification was all done by constituent
assemblies.™!

Question and Answer Method
of the Constitutional Commission

Organizing debate on the most fundamental
political questions facing a nation is far more
than a technical or logistical matter. It in-
volves substantive issues concerning both the
most appropriate literature to be translated
and distributed and the best way to com-
municate essential ideas about democracy
and constitutional rule. The participation
of Eritreans in making their constitution
relied on the inherent wisdom of encour-
aging and organizing people to be involved
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in decisions affecting their lives. This made
sense theoretically and conforms to universal
principles of democracy. It also accords with
the historically evolved system of village de-
mocracy in much of Eritrea, in which village
communities govern themselves democrati-
cally through periodically elected assemblies.
This village democracy forms a central part
of Eritrean customary law and was preserved
and utilized during the long period of armed
struggle.®

The constitutional commission in Eritrea
strategized and organized research and pub-
lic consultation based on the conviction that
the process was as important as the product.
A great deal of attention was paid to prepar-
ing the public to contribute as fully and well
informed as possible. Equal emphasis was
placed on the need to record, collate, and
eventually analyze the views that emerged
during public debate. This step had twofold
importance, for not only might such views be
used to draft the constitution, but the very
fact of keeping track of them gave people a
sense of ownership of the constitution.

The commission began its work by posing
a series of questions that it had to answer be-
fore launching the public debate and draft-
ing the constitution. The essence of the major
questions may be summed up as follows:

1. What lessons, if any, do the historical ex-
periences of other countries offer?

2. Do such experiences yield helpful models
or guidelines?

3. Is it desirable or practicable to use mod-
els? Are they transferable, like some tech-
nology is?

4. What,after all, are the values and goals that
a nation needs most emphatically to pro-
mote, nurture, and protect? How should
these be incorporated in a constitution?

5. Should such values and goals be incorpo-
rated into the constitution or should they
be determined in the crucible of political
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and social interaction, in the daily dis-
course of culture?

6. What form of government would be best
suited for Eritrea?

7. What degree of decentralization should
there be? Is federalism appropriate for a
small and comparatively cohesive nation?

8. Should there be an official language or
languages? If so, which ones should be
selected and why?

It was apparent from the outset that some
subjects could be left out of the constitution
while others could not, making the ques-
tion of what to include susceptible to debate.
There were questions of detail, including
some pertaining to technicalities, such as
the constitution’s size. Should the document
be long or short? How detailed should the
chapter on the bill of rights be? Should the
constitution incorporate international cov-
enants on human rights by reference or by
detailed inclusion? In all, the commission
listed twenty-three questions for consider-
ation at its earliest meeting.*® The proposals
that were ultimately submitted to the public
for debate were based partly on these ques-
tions, but also were enriched by research and
expert consultation.

From the outset, there was consensus
within the commission not to rely on ready-
made models, whatever their source or merit.
Rather, it was thought better to take stock
of the reality and paramount needs of the
country. The commission’s research and con-
sultation activities were designed with that
objective in mind.

The Civic Education and Consultation Process

In July 1994, the commission held a small
international conference in Asmara that fo-
cused on the eight key questions identified
above. Before this meeting, the commission
had established four ad hoc research com-
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mittees—later combined into a single com-
mittee—and a standing committee on civic
education and public debate, all acting under
the guidance of the executive committee.
'The four ad hoc committees were concerned
with government institutions and human
rights, economic issues, social and cultural
questions, and governance and related issues,
respectively. Each committee was authorized
to appoint subcommittees and solicit views
and research assistance from both Eritrean
and foreign experts. At the conference, the
four ad hoc committees submitted papers,
and commission members heard and dis-
cussed presentations by Namibian and Swiss
ambassadors to Ethiopia and by the chair-
man of the constitutional committee of
Ethiopia.**

The substantive phase of the commis-
sion’s work continued with a well-attended
international symposium in Asmara in Janu-
ary 1995, at which two hundred Eritreans
and forty-two invited experts from around
the world participated in discussions.*® The
issue-by-issue discussion with which the
commission launched its work was now re-
placed by an approach that aggregated the
relevant questions into four themes, focusing
on the constitution’s relationship to govern-
ment, human rights, social and economic
rights, and democracy. Commission mem-
bers were assigned to draft issue papers on
these themes, including analysis and recom-
mendations. Specific topics addressed in the
issue papers included legislative, executive,
and judicial powers; electoral systems; de-
centralization; fundamental rights and free-
doms; social, economic, and cultural rights;
and equality guarantees. After the January
1995 conference, the commission and its
members transformed these issue papers into
a series of eight position papers.** Among
the goals of these efforts, which would prove
crucial to the success of the public debate
that ensued, was to distill these vital issues
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to their essences and, ultimately, frame them
as proposals in a way that the average citizen
could readily grasp. The proposals prepared
for public discussion thus reflected not only
the research committee’s sophisticated and
careful work but also the larger commission’s
overall focus on concision and accessibility.

'The January 1995 conference was followed
by an extensive civic education campaign
that proved integral to actively engaging the
Eritrean population in the constitutional
process. Commission members and more
than four hundred specially trained instruc-
tors conducted public seminars in village and
town meetings on constitutional issues and
related political and social questions. The
commission also established seven provincial
offices and seventy-three locally based com-
mittees to assist in public education.’” To this
end, the commission prepared pamphlets and
translated into Arabic and Tigrinya several
international legal instruments, including the
Universal Declaration of Human Rights, the
Convention on the Rights of the Child, and
the international covenants on civil and po-
litical rights as well as social, economic, and
cultural rights.*®

A central obstacle to the civic-education
campaign was the country’s low literacy rate,
approximately 20 percent. The commission
sought to address this problem using non-
printed means of communication, including
songs, poetry, short stories, and plays deliv-
ered orally in the various vernaculars. Artists
and writers were invited to submit propos-
als for these projects, which were chosen on
a competitive basis. Mobile theater groups
and concerts dealing with constitutional
themes were designed, and a cartoon comic
book entitled Elements of a Constitution was
published.* Special efforts were also made
to involve students in the process. Radio was
a huge help in this regard, as the commis-
sion sponsored contests and debates, many
of which were broadcast on radio and televi-
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sion, in schools throughout the country, and
at Eritrea’s national university.

In all, a great deal of money, skill, and
other resources went toward the civic-
education campaign, which reached more
than five hundred thousand people out of a
population of four-and-a-half million, and
proved crucial to rallying public opinion be-
hind the constitution-making process.” The
civic-education efforts also were crucial in
preparing people to participate in the public
debates on the constitution that were to fol-
low. Civic education not only equipped mem-
bers of the public with relevant knowledge
but also empowered them and made them
more confident participants. The public’s dif-
fidence was palpable at the start, but by the
time full-scale debate on the commission’s
proposals had begun, people were asking
probing questions and making suggestions
with great confidence, such as the impor-
tance of harnessing the government to the
concept of fugam, or accountability.

By the summer of 1995, the commission
was ready to disseminate a set of proposals
to focus attention on and clarify the most
important issues to the ensuing public de-
bates. These proposals were divided into two
parts. In the first part, the commission out-
lined principles that related to the basic con-
stitutional framework, stressing the organic
link between the people and the government
as well as the importance of democracy, di-
versity, and national unity.* The second part
proposed specifics to the constitutional order,
including a unicameral legislature (the Na-
tional Assembly) with members elected for
five-year terms. The assembly would choose
the chief executive—the president—who
would be commander-in-chief of the armed
forces and limited to two five-year terms.
‘There would be an independent judiciary,
with a supreme court having the power of
judicial review. Federalism was rejected in fa-
vor of a unitary governmental structure, and
the commission proposed not to designate
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an official language. The proposals offered a
guarantee of the right to vote, but without
specifying an electoral system. Fundamental
rights—including life, privacy, and freedom
of belief, expression, and organization—
were included, with special emphasis on the
equality of women.*

From September to December 1995, there
were extensive public debates about the pro-
posals, which had been distributed to the
public and broadcast over the national radio
starting in the last week of August. Before
the public debates began, the commission
reorganized its implementation machinery,
dividing the country into four regions and
creating a fifth to include those countries
abroad in which Eritreans (about half a mil-
lion) resided. One member of the commis-
sion was put in charge of each region; the
rest of the commission’s members were as-
signed to manage and coordinate the discus-
sions and debates. The debates were launched
in the regions by members of the Executive
Committee, who introduced the subject and
explained the salient features of the propos-
als. Debate sessions included exchanges of
questions and answers with the audience.

Extensive efforts were made to record the
debates, using note takers and, when possi-
ble, tape recorders.* The Standing Commit-
tee on Civic Education and Public Debates
oversaw the documentation and collation of
the questions and points raised in all meet-
ings and submitted summary reports to the
Executive Committee for consideration at
the final drafting stage. The questions raised
were analyzed statistically, based on variables
including region, age, and gender, to gauge
public opinion for drafting purposes and for
future reference; the commission’s duty was to
produce a draft that reflected public opinion
as much as possible.* The records show that
most of what may be called new points not
covered by the proposals were in the nature
of details that the draft constitution would
address; answers were given to that effect.
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The points of detail raised at public meet-
ings and the countless questions raised about
the issues covered in the proposals demon-
strated the seriousness with which Eritreans
viewed the process and the time and other
resources that people were willing to spend.
Allin all, public meetings, each lasting about
three hours, were held in 157 different places
inside Eritrea, involving over 110,000 Eri-
treans; 11,000 additional Eritreans partici-
pated in 16 locations abroad.®

As will be explained below, at the end
of the year, the commission collected and
analyzed the questions raised and opinions
expressed during the public debates, and sat
down to write the first draft of the consti-
tution, which was released in July 1996. The
National Assembly approved the commis-
sion’s draft with a few amendments, and
turther public debate ensued in late 1996 and
early 1997. The commission then met again
to finalize the draft constitution. The final
step of the process involved presenting the
draft to the constituent assembly for ratifica-
tion. The assembly discussed the final draft
in the city hall of Asmara for three days in
May 1997, and after making several minor
changes, it unanimously ratified the consti-
tution on May 24, 1997.

It is beyond dispute that the public
consultation and debates throughout the
constitution-making process were impor-
tant in instilling a sense of public ownership
in the constitution. Whether and to what
extent public input actually influenced the
text of the constitution is more difficult to
discern. The constitutional commission be-
gan its work presuming that public debate
would influence the draft. When the Execu-
tive Committee—which became the drafting
committee—reviewed the voluminous mate-
rials collected during the debates, its mem-
bers were clearly inspired by the depth and
extent of public comment. Some members
were astonished by the clarity, precision, and
wisdom of some of the collected sentiments
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and views. Age-old constitutional concepts
had been encapsulated in proverbs and rhym-
ing couplets, expressing a high sense of pub-
lic commitment to responsible government,
as conveyed by the term /ugam. The spirit of
such public input is reflected in the constitu-
tion. Nevertheless, as inspiring and profound
as some of the ideas that the public put for-
ward were, they were not susceptible to be-
ing explicitly translated into the language of
a modern constitution.

That said, the commission accepted and
included in the constitution some opinions
or proposals offered during the public con-
sultation. One example concerns the concept
of secular government. As Eritrea is a soci-
ety evenly divided between Christians and
Muslims, the commission was encouraged to
soften its stance in declaring the state to be
secular. Another example concerns the oath
of office. The commission’s original draft con-
tained language requiring office holders to
swear in the name of the martyrs of the inde-
pendence struggle. The objections of religious
people, ably expressed by a young Muslim
man, compelled the commission to change
this to give office holders a choice in form-
ing their own oaths.* However, the com-
mission did not accept the view or proposal
of a minority in the public and a couple of
its own members concerning capital punish-
ment. Despite the impassioned arguments of
two members, the commission’s text reflected
widespread public opinion in favor of capital
punishment.

In sum, the commission’s initial hypoth-
esis that public participation would influence
the text of the constitution crucially cannot
be said to have been proven. However, the
value of the sense of ownership created by
the public participation process is certain. It
is the view of this author and other observers
that during the tragic Ethiopian-Eritrean
War of 1998-2000, the constitution became
an important rallying point, causing the Eri-
trean people to close ranks behind their gov-
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ernment. Equally certain is that the public
was profoundly disappointed when the gov-
ernment went back on its word and refused
to implement the constitution.

Constitution Making and Conflict Resolution

If the contention is accepted that public par-
ticipation in constitution making creates,
among the general public, a sense of owner-
ship of a constitution, it follows that such a
participatory process could also be used to
facilitate conflict resolution. Such a process
can create auspicious conditions for parties
in conflict to bury the hatchet. What makes
this plausible is an engaged public seeking to
redefine its basic charter, a public that, con-
ceivably, could pressure contesting elite lead-
ers to compose their differences for the sake
of a higher purpose. But how should those
involved in the constitution-making process
determine the issues that are appropriate
for resolution through the process rather
than through political negotiation? Some is-
sues are hard to avoid by their very nature,
as they force themselves on any entity man-
dated to organize and manage a constitution-
making exercise; examples include grievances
of certain sectors of societies, such as ethnic
and religious minorities; the distribution of
power between the national government and
regions making up a country; the distribu-
tion of resources; electoral systems; the place
of religion and language in the constitutional
scheme; and the role of defense and security
services.

The principle of inclusion requires that
serious grievances must be heard during the
constitution-making process. To begin with,
minorities must be represented in consti-
tutional commissions. Moreover, organized
groups of such minorities should be given a
chance to air their views in structured meet-
ings and have their views debated, recorded,
and submitted as part of the data that the
drafting entity takes into account. This exer-
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cise in itself opens avenues to resolve conflicts
related to such issues. In the Eritrean experi-
ence, there were no ethnic- or religious-based
grievances expressed or complaints submit-
ted to the commission, although the issue
of language was debated extensively, as will
be further explained below. The question of
whether certain sectors of society and insti-
tutions, such as churches, mosques, and the
military, should be formally represented in
or excluded from the official process of con-
stitution making is a subject that different
countries have answered in different ways.
In Eritrea’s case, the constitution makers
meticulously separated religious institutions
and the state, due to their desire to establish
a secular state in a country evenly divided
between Christians and Muslims. But mem-
bers of difterent churches and Muslim clerics
participated in the debate in their individual
capacities. They made significant contribu-
tions, being among the better educated in
their respective communities.*

As for the military, at the time of consti-
tution making, the members of the Eritrean
armed forces occupied (and still occupy) a
special place in Eritrea’s history of armed
struggle, having been crucial to the coun-
try’s liberation. At that time, the military was
composed almost entirely of former guerilla
fighters who saw the constitution-making
process as both a continuation of the libera-
tion struggle and its consummation. Some
military leaders expressed this sentiment
repeatedly. The commission thus considered
members of the military to be crucial to the
process in their own right, as well as being
a base of support for constitutional govern-
ment in the future. Accordingly, the commis-
sion paid special attention to military figures
in terms of their representation in organized
seminars and debates, and they were receptive
to the military’s views on a range of issues.
'The commission sent some of its members to
conduct seminars in many units of the armed
forces, as well as in the national service train-
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ing camp at Sawa, to record the proceedings
of those meetings.

Among the questions listed above with
which the Eritrean commission started its
work, there was no controversy over the
fundamental values that should be incor-
porated in the constitution, such as democ-
racy, the rule of law, and social justice. There
were, however, debates as to whether Eritrea
should have an official language and how
much power the national government should
delegate to the country’s various regions. The
controlling principle in finding solutions to
contentious issues through the constitution-
making process should be respect for the will
of the public and the strength of the feelings
expressed regarding the issue concerned. This
principle was applied in Eritrea.

The two issues of language and decentral-
ization of power provide useful examples of
the commission’s approach to handling con-
troversial issues. Language is one of those sen-
sitive issues that interest groups can politicize
easily, particularly in countries in which lan-
guage is associated with national identity or
religious sentiments. A constitution-making
process, however, provides an opportunity to
bring people together for mutual education
on their differing perspectives and senti-
ments. Such an exercise can go a long way,
as it did in Eritrea, toward minimizing po-
litically motivated manipulation. In Eritrea’s
experience, the different views expressed on
the language question may be grouped into
four camps. The first camp was composed
of people who insisted that Arabic and Ti-
grinya should be declared official languages.
'The second argued that Arabic, Tigrinya, and
Tigre should be made official languages. The
third argued that Tigrinya and Tigre should
be official languages, as they were spoken by
over 80 percent of the Eritrean population.
The fourth camp accepted the commission’s
position, which simply declared the equal-
ity of all Eritrean languages—a principle

espoused and practiced during the armed
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struggle, supported by the PFD]J, and gener-
ally accepted by the public.

'The majority of Eritreans who participated
in the public debates during the process of
constitution making were persuaded by the
argument that it was better to leave the ques-
tion of official language open and instead de-
clare the equality of languages, and the com-
mission felt justified in writing the essence of
that argument into the draft constitution.®
When the principle of equality became the
controlling factor, instead of providing for
one or more official languages, what should
have been given constitutional backing was
what had already been a government policy,
that of developing all languages. The com-

mission’s proposals expressed it thusly:

We must handle the issue of language in a way
that serves and strengthens our basic goal of
building a unified and strong nation. The equal-
ity of all Eritrean languages, the cultural and
psychological importance of starting education
with the mother tongue, the need for a com-
mon medium of instruction from the middle to
higher levels of education, the right of every citi-
zen to use in government activities any language
he/she chooses, are important considerations.*

However, the commission duly noted the
continued use of Arabic and Tigrinya as
working languages, a practice that had started
during the armed struggle, while leaving the
matter open for possible future amendment
in the event of demands to adopt a different
language policy.”® Ultimately, the commis-
sion’s approach in this regard was adopted in
the constitution’s final text, an outcome that
was largely due to the views expressed by a
majority of the public.

As for the other main issue of contention,
the division of power between the national
government and the regional governments,
the experiences of many African countries
show that this subject must be handled care-
tully and has to be among the principal is-
sues considered in the constitution-making
process. The Constitutional Commission of
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Eritrea decided to recommend the adoption
of a unitary structure, with details on the de-
gree of devolution of power to the regions
to be settled by legislation. The commission
offered the subject for public debate, indicat-
ing the small size of the country, the resource
endowment of the various regions, the his-
tory of national unity, and the country’s eth-
nic makeup as the major factors favoring a
unitary rather than federal system.

Another issue related to conflict resolu-
tion and constitution making concerned tra-
ditional methods of conflict resolution. In
much of Africa, traditionally evolved mech-
anisms resolve conflict through the media-
tion of elders; traditional African societies
extolled the virtue of harmony and encour-
aged “out of court” settlement of disputes.
Eritrea is no exception in this respect, and
the constitutional commission constantly
referred to this tradition and to the role of
elders in conflict resolution, eventually in-
corporating the spirit of the tradition in the
preamble to the constitution as follows: “Ap-
preciating the fact that for the development
and health of our society, it is necessary that
we inherit and improve upon the traditional
community-based assistance and fraternity,
love for family, respect for elders, mutual re-
spect and consideration.”

The Commission’s Approach
to the Drafting Process

Constitution makers must address two prin-
cipal and related questions: What should
be included in a constitution and how long
should it be? These questions logically raise
another one: How does one determine what
should or should not be included in a consti-
tution? Is there a set of universally applicable
criteria, or is each country’s choice deter-
mined by specific historical conditions?

The answer to the last question must be
both. From the writing of the U.S. constitu-
tion onward, modern constitutions have been
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based on preceding models or experiences. At
the same time, the historical conditions of a
given country—its culture, social structure,
and government policies—inevitably modify
the outcome. How much this modification
affects the universal principles differs from
case to case. Scholars and statesmen have
wrestled with the question and some have
attempted to provide general rules for good
constitution writing. Lord Brice, the British
scholar, affirms the rule of brevity in writing
a constitution, adding simplicity of language
and precision as essential requirements. He
ranks the U.S. constitution above all other
hitherto written constitutions “for the intrin-
sic excellence of its scheme, its adaptation to
the circumstances of the people, the simplic-
ity, brevity, and precision of its language, its
judicious mixture of definiteness in principle
with elasticity in details.™"

Drafting a constitution can thus be lik-
ened to both a work of art and an engineer-
ing exercise. It can test the writing skill of
the best draftsman in choice of language,
precision, and clarity, while at the same time
requiring craftsmanship in building the edi-
fice of state institutions. An edifice is built to
last, and in the case of a constitutional edi-
fice, it has to be built to weather the storms
of changing political fortunes. Abbe Sieyes,
who influenced constitution making in post-
revolutionary France, counseled to “keep the
constitution neutral,” or at least open-ended
in political and ideological terms—partic-
ularly for the bill of rights provisions, one
might add, as otherwise, they may be too
closely identified with “the transient fortunes
of a particular party or pressure group, and
rise and fall with them.”* This counsel justi-
fies and explains the need for a core of pro-
fessional legal personnel to lead the drafting
of a constitution. Neutrality may be disputed
as a controlling concept in this respect, but
not objectivity. Even a partisan of a ruling
party or group can see objectively the ratio-
nale behind Sieyes’ counsel if the partisan is
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forward-looking and also can see the perils
of being wrapped in only present or paro-
chial concerns.

In Eritrea’s constitution-making experi-
ence, the commission met the above ques-
tions head-on. It insisted that the contents
of the constitution “must reflect present re-
alities as well as be mindful of future devel-
opments of the society.” As the concluding
paragraph of Part 1 of the commission’s pro-
posals states,

Our constitution has to be concise, clear and
forward-looking, it has to be written in a gen-
eral way rather than in detail, such that it will
be amenable for future developments through
a process of interpretation in response to future
events. Its detailed implementation should be
left to ordinary legislation.®

With these general considerations in
mind, the commission’s Executive Com-
mittee reviewed the mass of documents that
were the product of over two years of re-
search, seminars, conferences, and public de-
bate before writing the first draft. The draft
that came out of the committee’s discussions
and was submitted for the commission’s ap-
proval reflected the outcome of the previous
two years’ debate and the thinking of com-
mission members.

Approval and Ratification
of the Constitution

Approval

‘There were three steps in approving the draft
constitution. The first concerned approval by
the entire membership of the constitutional
commission of the draft prepared by the
Executive Committee. The latter was desig-
nated as a drafting committee at the com-
mission’s fifth regular meeting in August
1995.The second step in the process was ap-
proval by the National Assembly, which met
July 2—4, 1996, and approved the draft with
a few amendments.’* The law establishing
the commission provided that following the
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National Assembly’s approval of the draft
constitution, the commission would distrib-
ute it to and receive comments from regional
assemblies, localities, and members of pro-
fessional, business, and civic organizations,
as well as individual citizens.”

Accordingly, the public debate on the ap-
proved draft was launched in mid-August
1996. The draft was published in Tigrinya,
Arabic, and English, and widely distributed
throughout Eritrea and shipped abroad for
distribution among Eritrea’s diaspora com-
munities before debates began. The draft was
also published in the weekly newspapers in
the three languages and broadcast on the
radio. As with the commissions proposals,
the introductory meetings were launched
by members of the Executive Committee in
Eritrea’s main urban centers.

It is out of the purview of this paper to
discuss in detail the substance of the ques-
tions raised and changes introduced, but suf-
fice it to say that several points were taken
into account as a result of the debates. More-
over, the commission members who took
part in the conduct of the public meetings
were invited to introduce any suggestions for
change on the basis of their experience in
conducting the meetings. Similarly, the Ex-
ecutive Committee thoroughly reviewed the
opinions of the External Panel of Advisors;
several points were found to be helpful.

Ratification

'The concept of ratification is not new to any
people with a long history of organized life.
What may be new is the form of ratification
and the type of ratifying entity. In Eritrea,
prescribing the ratifying entity meant pro-
viding for a constituent assembly.*®

The constituent assembly was composed
of the seventy-five members of the Na-
tional Assembly from the PFD]J, seventy-five
members of the six regional assemblies, and
seventy-five representatives of Eritreans liv-
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ing abroad, elected by their respective com-
munities.”” Seen in comparative perspective
with the practice of other countries, the com-
position of the constituent assembly was an
interesting combination of national repre-
sentatives. In Namibia, the first parliament,
elected on the eve of independence, turned
itself into a constituent assembly. In Ethio-
pia and Uganda, the respective constituent
assemblies were formed by special national
elections.

'The Eritrean case had two novel features.
The first was the representation of Eritreans
living abroad, who were included in the pro-
cess of constitution making through their
participation in both the debates and the
constituent assembly. These Eritreans were
included in the process because of the critical
role they played during the armed struggle in
providing intellectual, diplomatic, and finan-
cial resources.”® The second novel feature was
the inclusion of elected members of the six
regional assemblies along with the members
of the National Assembly.

Why was it seen as necessary to have a
constituent assembly approve the draft af-
ter the National Assembly approved it? This
question is connected to the issue of legiti-
macy, with its theoretical and practical sig-
nificance. The underlying assumption of the
concept of legitimacy is that government is
established by and on behalf of the people.
Thus, the nation as a whole must be repre-
sented in the approval of its fundamental
charter, and the election of an entity—a con-
stituent assembly—to perform this supreme
act of legitimization is a common practice,
which the National Assembly adopted. In
the Eritrean case, only the seventy-five rep-
resentatives from abroad were elected spe-
cifically to ratify the constitution, thus argu-
ably weakening the constituent assembly’s
value as a body in representing the public’s
interests in constitution making. Neverthe-
less, the law establishing the constituent as-
sembly gave it power to ratify the draft con-
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stitution “having conducted debates thereon
and making all necessary amendments,”’
and it did make a few useful amendments.
It was not a mere ritual. The unusual use of
two elected bodies to approve the constitu-
tion was related to political realities as well.
'The governing party, the PFDJ, wanted to
maximize its control over the constitution-
making process. As the PFDJ had complete
political control of the National Assembly
but not the constituent assembly, it envi-
sioned the former as a filtering entity.

Problems of Promulgation
and Implementation

Eritrean constitution makers chose to develop
a concise constitution with built-in flexibility
to facilitate constitutional development. This
approach gave enormous power to the prin-
cipal institutions of the state, especially the
judiciary. The constitution also made no ref-
erence to transitional provisions, a regrettable
omission, as it turned out. There are two ways
to effect a transition in the practice of consti-
tution making. One way is to write relevant
requirements into the constitution itself, in-
variably under a section entitled “transitional
provisions,” with details providing for the
manner or timing of the transfer of power
from the old to the newly elected govern-
ment. The other way is to enact an enabling
law that facilitates a transfer of power.®” In
the Eritrean case, the decision not to address
the transition in the constitution was based
on trust that the governing party would do
what was necessary to fulfill the constitution’s
requirements and live up to popular expecta-
tions in implementing the document speedily
and electing a new government based on the
constitution. The decision was made because
it was thought to allow flexibility.

Certain legal steps are required, however,
to ensure the smooth transfer of power and
help avoid confusion or conflicts in the law.
Consequently, the constituent assembly was
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given a key role in putting in place the legal
measures necessary to facilitate the transi-
tion.®* The constituent assembly was given
legislative powers to play that role, exclusively
related to and effective until the constitu-
tion’s implementation. Its intended function,
in other words—in addition to ratification—
was to act as a transitional parliament, fa-
cilitating a smooth transfer of power to a
new National Assembly elected in accor-
dance with constitutional requirements. In
the meantime, the existing National Assem-
bly was not disbanded; it continued to per-
form its normal functions. In reality, except
for its role in ratifying the constitution, the
constituent assembly has been dysfunctional
and disregarded by the PFD]J. It did not take
any of the legal steps required of it with re-
spect to transferring power, thus contributing
to the constitutional crisis that has prevailed
to the present day.

Among the steps that the constituent
assembly was supposed to take were those
necessary to elect a new government. This
requires passing an electoral law and estab-
lishing an electoral commission to organize
such an election. It also may require passing
a law authorizing the existing government to
continue in power, pending the election of a
government on the basis of the new consti-
tution. There can be no power vacuum, not
only for theoretical reasons that may seem
esoteric, but also and above all for practical
reasons. Furthermore, the constituent assem-
bly’s mandate necessitated enacting laws that
create institutions, in addition to an electoral
commission, necessary for the constitution
to come into force and effect. Again, none of
these necessary steps has been taken.

In addition to excluding transitional pro-
visions, the constitution also did not provide
for an effective date, further complicating
the transition and implementation process.
The question of an effective date, like the
transition process generally, was left to be
dealt with by the constituent assembly un-
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der Proclamation 92/1996, which gave the
constituent assembly the power “to take, or
cause to be taken, all the necessary legal steps
for the coming into force and effect of the
constitution.”® This approach was due, first,
to the reality that a number of existing laws
and institutions within Eritrea at the time,
if left unchanged, would have violated pro-
visions of the new constitution. The com-
mission was persuaded that the government
needed time to change these, and that im-
posing a deadline or specific time limit for
doing so would create unnecessary problems,
including legal confusion to the detriment
of an already traumatized population upon
whom four different legal systems had been
foisted: Italian, British, Ethiopian, and now
that of the fledgling PFD]J. In such circum-
stances, why not give the government flex-
ibility to clear the deck of old laws and insti-
tutions and prepare the ground for the new
constitutional order?

'The second and related reason not to in-
clude an effective date was trust in the gov-
ernment, which only in retrospect was mis-
placed. It is easy to criticize the commission
with the benefit of hindsight, but at the time,
the commission had little reason to believe
that President Isaias Afwerki would renege
on his promises. By all appearances, the pres-
ident and his PFDJ comrades were commit-
ted to a democratic transition to constitu-
tional government and the rule of law. Many
of his closest colleagues were shocked by his
breach of faith.

What remains now is for the necessary
institutions of the state to be created and
elections to be held to fulfill the constitu-
tion’s promise. The principal institutions are
the top organs of the state, namely the leg-
islature—the National Assembly—an inde-
pendent judiciary to be the guardian of the
law, and a dynamic executive branch with an
efficient bureaucracy to execute the policies
of the government. These institutions need
to be created, or where they exist, stream-
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lined to accord with the constitution. Thus,
everything depends on the constitution’s
implementation.

Conclusion

As the foregoing discussion demonstrated,
the Eritrean constitution was created with
the government’s complete support. Accord-
ingly, all expectation was that it would be
implemented very soon after it was ratified.
'This author had not imagined that a consti-
tution created with so much government care
and support would be shelved by the same
government. Indeed, the care and support—
themselves based on the promise of democ-
racy and rule of law endorsed at two con-
gresses of the ruling party—were such that,
far from expecting the shelving of the con-
stitution, the constitutional commission had
every reason to believe that the government
would implement it within a year of its ratifi-
cation. The reason that the government gave
for the delay was the 1998-2000 War with
Ethiopia.

At the time of this writing, it has been
eleven years since the constitution was ratified
and eight years since the war ended, and the
constitution remains shelved, gathering dust.
This fact gives the lie to the government’s
reason for not implementing the constitu-
tion. Since the war ended, all demands for its
implementation have been ignored. The issue
has become a litmus test of the legitimacy of
the ruling party and its leader, Isaias Afwerki,
who has been ruling by decree.

In 2000, some high-ranking members of
the ruling party, including several ministers
and army generals, formally called on the
president to implement the constitution, ac-
tually challenging him to abide by democratic
principles of governance. As has already been
noted, the president agreed to establish two
committees with a view to implementing
the constitution, one committee to draft an
electoral law and another to regulate politi-
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cal parties. Mahmud Sherifo, minister of re-
gional government (who also acted as deputy
president), was appointed to head the com-
mittee on political parties. It soon became
clear, however, that the president had no
intention of implementing the constitution.
He dismissed Sherifo from his chairmanship
of the committee and his ministerial post,
short-circuiting the making of the law on
regulating political parties. Sherifo and his
comrades persisted in their demand to imple-
ment the constitution, publicizing it first to
the members of the National Assembly, then
to all members of the ruling party and the
nation at large. The president sent threaten-
ing letters in response to their demand. Then,
following the events of September 11, 2001,
when the attention of the world community
was focused on New York and Washington,
he ordered the arrest of Sherifo and fourteen
other ministers and generals. He also ordered
the arrest of all of the editors and lead writ-
ers of the private newspapers in the country,
which he ordered shut. All of the people thus
arrested remain in detention, incommuni-
cado, without being charged in a court of
law. Partly as a result of such disrespect for
the rule of law, and partly due to the gen-
eral condition of economic hardship, several
opposition political parties have sprouted in
the diaspora, vowing to bring about constitu-
tional democracy.

Inview of all of the above, two related ques-
tions have been raised consistently regarding
the issue of the constitution’s implementa-
tion. First, could the constitutional com-
mission have adopted a different approach
in implementing the constitution? Second,
can the ratified constitution, in whole or in
part, have force and effect by the fact of its
ratification?

Regarding the first question, the commis-
sion considered inserting a provision fixing
an effective date. But because there were sev-
eral statutes and other laws that contained
provisions inconsistent with the constitution,
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the commission thought it wise to give the
government time and flexibility to bring such
laws in line with the constitution. This neces-
sarily implied the trust that the commission
had in the government, on the strength of
its record of supporting the constitution-
making process and the resolutions of two-
party congresses. Who would have thought
that the PFD]J would go against its own reso-
lution and promise?

Opinions are divided on the second ques-
tion. One school of thought holds that the
constitution must be considered as having
come into effect, in its entirety, upon its rati-
fication. The other school takes the position
that the bill of rights chapter must be con-
sidered as having come into force, whereas
the provisions dealing with establishing gov-
ernment institutions, in particular the legis-
lative branch and executive that comes out
of the legislature, must, by their very nature,
await the constitution’s implementation. The
constituent assembly was supposed to deal
with all of this.

'The detained members of the ruling party
were heading toward the above ends. But a
president who was unwilling to be held ac-
countable in a democratic system defeated
their efforts. Thus, a process that was par-
ticipatory and earned general admiration
has been defeated by a willful president who
hijacked the democratic process. As the say-
ing goes, the operation was brilliant, but the
patient is dead.

Eritrea’s promising start was thus frus-
trated. After the foundation for democratic
government was laid, an autocratic man
sprung a surprise on the nation, violating
past promises and popular expectations. Be-
cause dictators use some of the problems as-
sociated with democracy as excuses for the
delay or denial of constitutional government,
it is worth making two points in this respect.
First, democracy is a worldwide phenom-
enon, and thoughtful people everywhere are
convinced that there is no better alternative
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to it. Nonetheless, no nation can afford to
throw caution to the wind and push blindly
for overnight democratization at any cost.
'This leads to the second point, namely that,
once launched, constitutional government
needs time to take root and flourish. How-
ever, this caution is no reason to block the
road to democratic transition.
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