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Foreword

Louise Arbour, United Nations High Commissioner for Human Rights

Antonio Maria Costa, Executive Director of
the United Nations Office on Drugs and Crime

onflicts do not end suddenly. Even when violence stops, peace often remains

fragile and will not become durable unless there is justice and a readiness to

address not only the aftermath of a conflict but also its root causes. Many con-
flicts erupt because of perceptions of discrimination and injustice. Restoring the rule
of law is, therefore, an important dimension of peacebuilding, one that requires sus-
tained and patient engagement until the rule of law is strong. Where the rule of law
is weak, public security is threatened and criminals feel empowered. Such a situa-
tion undermines efforts to restore respect for human rights and build democracy and
civil society, fuels crime and corruption, and risks triggering a return to conflict.
Criminal justice that is based on human rights is thus indispensable for making and
sustaining peace.

The classic peacekeeping model brings to mind blue-helmeted soldiers working
under the United Nations flag to restore order and maintain security. That kind of
peacekeeping, while essential, will not by itself build durable peace. Long-term secu-
rity depends first and foremost on the creation or restoration of the rule of law. The
rule of law requires not just rule by law, but rule by laws that reflect fundamental prin-
ciples of criminal responsibility and due process, including guarantees of transpar-
ency and clarity of the criminal justice process, nonretroactivity, fair and independent
adjudication, and proportional punishment.

The United Nations Office on Drugs and Crime and the Office of the High Com-
missioner for Human Rights have therefore welcomed the initiative launched by the
United States Institute of Peace and the Irish Centre for Human Rights to strengthen
criminal justice in post-conflict societies, and have supported the project in sev-
eral ways, including facilitating a number of experts’ meetings to review the draft
Model Codes.

Publication of Model Codes for Post-Conflict Criminal Justice, the product of five
years of work involving hundreds of experts from across the world, is a significant con-
tribution to the United Nations’ efforts to strengthen peacebuilding. Based on United
Nations standards, the Model Codes provide practical guidance on how to translate
international human rights and criminal law standards into everyday practice.

There is no single recipe for effective criminal justice. The Model Codes are not a
one-size-fits-all solution. On the contrary, they have been devised to be adaptable to a
variety of post-conflict societies and situations in ways that are flexible yet consistent
with international norms and standards. The Model Codes are a resource that should
be used by all those engaged in building peaceful societies based on the rule of law. H
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Preface

Neil Kritz, Director, Rule of Law Program, United States Institute of Peace

William Schabas, Director, Irish Centre for Human Rights

ccording to the Oxford English Dictionary, a code is a systematic collection or

digest of laws, a body of laws so arranged as to avoid inconsistency and overlap-

ping. The first extant code, the Code of Hammurabi, was composed nearly

four millennia ago. Justinian created a code with which to rule the Roman Empire.

Many countries still operate with the legacy of these early efforts at legal codification.

Historically, codes were an instrument of law reform, often intended to make the law

more accessible and coherent. Over time, it has become universally recognized that an

effective framework of criminal law and procedure is essential to the development of a
stable society.

Although the codes presented in Model Codes for Post-Conflict Criminal Justice
share many of the same objectives as other codifications, they also have some unique
and original purposes. Essentially, they are designed as a tool for what is today often
referred to as “post-conflict justice.” It is only recently that this has become a priority
of the international community. Interest in the subject seems to have begun during the
late 1970s and early 1980s, when human rights bodies began to focus on the duties of
the state in terms of criminal justice. Soon, reports were circulating within the United
Nations about the rights of victims, the need for accountability, and the fight against
impunity. International standards and treaties were adopted to elaborate the human
rights protections that had to be reflected in the administration of criminal justice.

In parallel, peacekeeping operations began to be increasingly robust, assuming
responsibilities in a range of areas beyond the peacekeepers’ traditional role of policing
cease-fire lines. Human rights divisions began to figure in peace support operations,
as did a growing agenda for various measures to promote peace, stability, and political
and economic recovery. One important item on this agenda was ensuring some degree
of accountability for the crimes of the past while promoting a sense of security and law
and order in the present. Stabilization efforts had to maintain social order as conflict
was winding down, deal with the general breakdown of authority, and confront the
criminal vultures who routinely descend upon the disorganization of the post-conflict
environment while still promoting values of tolerance, fairness, and transparency and
adherence to international human rights standards so as to help nurture the begin-
nings of democracy.

The idea of creating model codes for post-conflict justice was much discussed at
the end of the 1990s by rule-of-law practitioners working with United Nations peace
operations in places such as Cambodia, East Timor, and Kosovo. In each of these envi-
ronments, professional jurists found the criminal justice system in disarray and a need
not only for infrastructural renewal but also for substantive law reform. The confusion
as to what constituted the applicable law in these and other post-conflict settings and
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how that law would be applied resulted in the loss of many crucial months in the stabi-
lization effort. Public confidence in a peace process will be weak as long as that public
faces rampant crime and an unfair justice system. Clearly, new tools were needed.

The model code concept received official recognition in the Report of the Panel on
United Nations Peace Operations, often called the “Brahimi Report” after its distin-
guished chair, veteran diplomat Lakhdar Brahimi. The report saw model codes as an
off-the-shelf legal system that could, if necessary, be applied as part of a peace support
mission. Ambassador Brahimi’s proposal did not sit well with everyone, however,
apparently because of concern that model codes would be a creeping form of judicial
imperialism. At the very least, the proponents of the model codes concept needed to
refine its focus, emphasizing the flexibility of what was intended as a palette of options
rather than a prescriptive, one-size-fits-all package.

Inspired by the Brahimi Report recommendation, in 2001 the United States Insti-
tute of Peace and the Irish Centre for Human Rights, in cooperation with the United
Nations Office of the High Commissioner for Human Rights and the United Nations
Office on Drugs and Crime, launched what soon became widely known as the “Model
Codes Project.”

Initially, a small group of experts was convened to create a draft of the Model
Codes. In recognition of the critical importance of widespread consultation and par-
ticipation, the expert group soon mushroomed into a network of three hundred experts
from all regions of the world, encompassing both academic and practitioner commu-
nities. The experts included comparative and international law experts, judges, prose-
cutors, defense counsel, police, human rights advocates, and military officers. The
meetings were a stimulating venue for debates and exchanges about comparative crim-
inal law, involving the differing perspectives of the prosecution, the police, the defense,
and the judiciary.

What began as a single code soon morphed into four separate but complementary
instruments. Published in three volumes collectively known as Model Codes for Post-
Conflict Criminal Justice, these instruments include a Model Criminal Code, a Model
Code of Criminal Procedure, a Model Detention Act, and a Model Police Powers Act.

The Model Codes reflect elements drawn from all of the major criminal justice
systems in the world. They are strongly influenced by the comparative law discourse of
the international criminal tribunals, as well as the practice of post-conflict justice in
countries around the world. The vision of no single criminal justice system is allowed
to predominate. Indeed, it was deemed essential that jurists from a variety of tradi-
tions would, so to speak, recognize themselves in the finished product, finding famil-
iar concepts and terminology—which means, of course, that there is also much that is
unfamiliar for practically everyone.

The Model Codes are a tool of assistance and not imposition. They expand the
range of options available to drafters of post-conflict criminal laws. Of singular impor-
tance, the Model Codes are especially useful because they are tailored to the exigencies
of the challenging post-conflict environment.

With apologies to Winston Churchill, this is not the end of the Model Codes Proj-
ect, but rather the end of the beginning. Tools to be used in building post-conflict jus-
tice, the Model Codes are very much a work in progress, to be refined and amended,
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more or less like all other codes. They will grow with our experience in this important
endeavor of promoting justice, democracy, and peace.

We would like to express our appreciation to the editors, our partner organiza-
tions, and all those who have contributed to Model Codes Project. ll

XXIX






Acknowledgments

2001 by the United States Institute of Peace and the Irish Centre for Human

Rights, in cooperation with the United Nations Office of the High Commis-
sioner for Human Rights (OHCHR) and the United Nations Office on Drugs and
Crime (UNODC). For their unwavering commitment to such an ambitious project,
from its initial conception to the publication of this volume, we are deeply grateful to
the president of the United States Institute of Peace, Ambassador Richard Solomon; to
the Institute’s associate vice president and director of its Rule of Law Program, Neil J.
Kritz; and to the director of the Irish Centre for Human Rights, Professor William
Schabas. Neil Kritz and William Schabas are due particular thanks for the wise advice
and constant encouragement they provided throughout the project’s development.

We would like to thank our project partners, OHCHR and UNODC, for sharing
the vision of creating a set of model codes to assist in the reform of the criminal justice
systems in post-conflict societies. We are particularly grateful to David Marshall and
Tiyanjana Maluwa of OHCHR and to Jo Dedeyne, Mark Shaw, Slawomir Redo, Ed-
uardo Vetere, Dimitri Vlassis, and Catherine Volz of UNODC, all of whom worked
directly with us and shared their time and expertise.

The work of translating the project’s ambitious goals into reality brought together
a large community of experts in a truly collaborative effort. Each of these experts lent
his or her skills and expertise freely, seeking no other reward than assisting national
and international actors in rebuilding the rule of law in post-conflict societies. We
often talk fondly of the “Model Codes family” that grew from a small group to encom-
pass some three hundred people. The consultations and regional meetings that helped
to clarify and amplify the text of the codes provided a unique opportunity for us to
meet and become friends with a remarkable group of people dedicated to building
peace. Every comment made, every question raised, and every suggestion put forward
contributed to the breadth and depth of the final product. For this, we are grateful to
everyone involved.

Our heartfelt thanks go also to those who acted as partners in regional consultation
meetings, provided forums in which drafts of the codes were reviewed, gave presenta-
tions on the project, chaired consultation meetings, provided research assistance,
reviewed the text of provisions, drafted commentaries, or facilitated our field research
and consultations. This list of these generous and gifted people includes Ebba Abdon,
Stuart Alford, Diane Amann, Kelly Askin, Louis Aucoin, Mohamed Abdel Aziz, Clive
Baldwin, Elaine Banar, Cherif Bassiouni, Karen Belgiovine, Krisna Bovornratanaraks,
Roger Clark, Tonya Cook-Pedersen, John Cubbon, Lynn Cuddington (who sadly passed
away), Sylvia De Bertodano, Knut Doermann, William Durch, Rania El Gamal, Ken

The Model Codes for Post-Conflict Criminal Justice Project was launched in

XXXI



XXXii

Acknowledgments

Gallant, Fiana Gantheret, Jonas Grimheden, David Guinn, Michael Hartmann, Chris-
tiana Hoffman, Reyko Huang, Agnes Hurwitz, Pernille Ironside, Mark Kroeker, Istvan
Lipniczki, Manuel Mazuelos, Daniel Nsereko, Jennifer Oades, Clementine Olivier,
April O’Neill, Bruce Oswald, Giovanni Pasqua, Phillip Rapoza, David Reddin, Anna-
myriam Roccatello, Ali Saleem, Stephanie Smith, Adelina Sokoli, Charles Steenson,
Janez Stusek, Christie Warren, Abla Williams, Gerard Winter, Renate Winter, and Law-
rence Woocher.

We are thankful to the United Nations departments, agencies, and missions that
allowed their representatives to work with us, to attend meetings, and to contribute in
various other ways to the development of the Model Codes. In particular, we would
like to thank Rob Pulver and Isabel Hight of the United Nations Department of Peace-
keeping Operations for their wisdom and guidance.

We are grateful to our coeditors, Hans-Joerg Albrecht and Goran Klemencic. It has
been a great pleasure to work with them and share ideas during the many long hours
spent in meetings and conference calls over the past five years. They have become col-
leagues, friends, and wonderful comparative law teachers. Nigel Quinney, our develop-
mental editor—extraordinaire, deserves particular mention for his patience, guidance,
and support throughout the publication process.

Finally, we are forever thankful to our friends and family who have endured our
seemingly never-ending immersion in the Model Codes Project. In particular, we want
to thank Patrick and Calvin, and Declan and Bernadette—you are the best.

Vivienne O’Connor, Irish Centre for Human Rights
Colette Rausch, United States Institute of Peace



Editors

ViviENNE O’ConNoR is the rule of law project officer at the Irish Centre for Human
Rights, National University of Ireland, Galway, and codirector of the Model Codes for
Post-Conflict Criminal Justice Project. She is also a senior fellow of the University of
Melbourne, where she lectures on criminal law and development. Her areas of exper-
tise include international human rights law, international and comparative criminal
law and procedure, police law, security-sector reform, and post-conflict rule of law.
She has taught international human rights law as a guest lecturer at the National Uni-
versity of Ireland, Galway, and has lectured on the rule of law and criminal law reform
at a variety of professional training courses. She has also been involved in criminal law
reform efforts in a number of post-conflict states and has published several works on
the subject.

CorerTE RauscH is deputy director of the United States Institute of Peace’s Rule of Law
program. Her work focuses on criminal justice and police reform initiatives, especially
in Africa and Southeast Asia. Before joining the Institute, she worked at the Organiza-
tion for Security and Co-operation in Europe’s Mission in Kosovo, serving first as head
of the Rule of Law Division and then as director of the Department of Human Rights
and Rule of Law. Rausch also served as the U.S. Department of Justice’s resident legal
adviser, first in Hungary, where she worked on the development of a crime task force,
and later in Bosnia in 1998-99. In 1999-2000, she was the Department of Justice’s pro-
gram manager for Central and East Europe, establishing criminal justice development
and training projects in Albania, Bosnia, Croatia, Kosovo, and Macedonia. She has
worked as a federal prosecutor with the U.S. Attorney’s Office in Las Vegas, Nevada.
She has published a number of articles and book chapters that examine reform of the
criminal justice sector in post-conflict societies; she is also editor of Combating Serious
Crimes in Postconflict Societies: A Handbook for Policymakers and Practitioners.

HaNs-JOERG ALBRECHT is director of the Max Planck Institute for Foreign and Interna-
tional Criminal Law in Freiburg, Germany. He is professor of criminal law, criminal
justice, and criminology at the University of Freiburg. Currently a guest professor at
the Law Faculty of Beijing Normal University, he has also served as a guest professor at
the Center for Criminal Law and Criminal Justice of the China University of Political
Science and Law and the Law Faculty of Wuhan University in China. He has been
awarded life membership at Clare Hall College, Cambridge University, and holds a
permanent faculty membership at the Faculty of Law at Qom High Education Center,
Tehran. His numerous publications address comparative criminal law, sentencing
theory, juvenile crime, drug policies, environmental crime, organized crime, terror-
ism, and trafficking in persons.

XXXili



XXXIV

Editors

GoraN KLEMENCIC is a senior lecturer at the Faculty of Criminal Justice and Security
Studies of the University of Maribor, Solvenia. His teaching, writing, and research
focus on international comparative criminal law and procedure, law enforcement
powers and human rights, and specialized criminal justice mechanisms to tackle cor-
ruption and organized crime. He is involved in various criminal justice reform efforts,
particularly those involving legislative reform of criminal law and procedure, as well
as reform of police and security services in transitional and post-conflict environ-
ments in Eastern and Southeastern Europe, Central Asia, China, and Latin America.
He has previously worked for the Slovenian Ministry of Interior/Police, the Slovenian
Independent Commission for the Prevention of Corruption, the Organisation for Eco-
nomic Co-operation and Development, and the Council of Europe.





